From: Gayle Holland

Marine Scotland Licensing Operations Team
Marine Scotland

5™ March 2014

Minister for Energy, Enterprise and Tourism

APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT
1989 FOR THE CONSTRUCTION AND OPERATION OF THE BEATRICE
OFFSHORE WIND FARM ELECTRICITY GENERATING STATION, OUTER
MORAY FIRTH, APPROXIMATELY 25 KM SOUTH EAST OF WICK, CAITHNESS.

APPLICATION FOR A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF NAVIGATION SO
FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE TERRITORIAL
SEA WHERE STRUCTURES FORMING PART OF THE OFFSHORE WIND FARM
ARE TO BE LOCATED.

Purpose

To seek your determination on the Application by Beatrice Offshore Windfarm
Limited (BOWLOQ (fthe Companyd, for consent under section 36 of the Electricity Act
1989 ( it he EI e ctd constructtapd opecate @n offshore wind farm with a
maximum generating capacity of 750 me g a wa MW )n {hdiouter Moray Firth,
approximately 25 km south east of Wick, Caithness, and for a declaration under
section 36A of the Electricity Act to extinguish public rights of navigation so far as
they pass through those places within the territorial sea where structures forming
part of the offshore wind farm are to be located.

Priority
Routine.
Background

On 23" April 2012 the Company applied for consent to construct and operate the
Beatrice Offshore Wind Farm (At he Dwnd
turbinegener at or s(eatchiwwthlraGrsaximum tip height of 198.4 metres) and
associated infrastructure (offshore substation platforms, inter-array cabling, export
cables and meteorological masts) in the outer Moray Firth (ANNEX G 1
DEVELOPMENT LOCATION).

The Application submitted was to construct and operate an offshore wind generating
station with a maximum generating capacity of up to 1000 MW. The maximum
generating capacity has since been reduced during the course of the consideration
of the Application to address concerns expressed by consultees. Consent is now
sought for an offshore generating station with a maximum generating capacity of up
to 750 MW, consisting of:
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A not more than 140 three-bladed horizontal axis WTGs each with a maximum
blade tip height of up to 198.4 metres and a maximum rated capacity of up to
8MW;

A for each WTG, a substructure (either a monotower or a tubular jacket
structure) and foundations (either pin piles, suction piles or gravity bases);

A for each WTG, a transition piece (including access ladders / fences and
landing platforms), turbine tower, blades and nacelle; and

A inter array cabling to the connection point on the offshore sub-station
platforms.

The Company also applied at this time for a declaration under section 36A to
extinguish public rights of navigation so far as they pass through those places within
the territorial sea where structures forming part of the offshore wind farm are to be
located.

In tandem with the consultation on the section 36 consent application, Marine

Scotland Licensing <QmO€dasicansulted on @ maine ligeicé! S

application (submitted on 23" April 2012) for the Development, concerning the
deposit of the associated infrastructure. MS-LOT is satisfied that there are no
outstanding issues preventing the granting of this marine licence. MS-LOT will issue
this licence in due course.

On 23" April 2012 the Company also submitted, a single marine licence application
to license the deposits for the Offshore Transmission Works and export cable to
shore at Portgordon. MS-LOT is satisfied that there are no outstanding issues
preventing the issue of this marine licence. MS-LOT will issue this licence alongside
this consent.

The marine licence application for the wind farm was considered under the Marine
(Scotland) Act 2010 and the marine licence application for the Offshore
Transmission Works was considered under the Marine and Coastal Access Act 2009
and the Marine (Scotland) Act 2010.

As a result of issues raised during the consultation process, supplementary
environmental information was required and this was submitted by the Company on
29"May 2013. This Supplementary Environ
the application included, but was not limited to, an adjustment to the cable route
corridor and a report to inform an Appropriate Assessment ( i A.A 0 )

In accordance with standard procedure and statutory requirements, this application
has been advertised in line with the legislative requirements and has been subject to
wide ranging consultation which afforded interested parties appropriate time to
submit representations to the Scottish Ministers. MS-LOT is satisfied that there are
no outstanding issues that should prevent consent being granted should you
determine that is appropriate.

An application for planning permission under the Town and Country Planning
(Scotland) Act 1997 regarding the ancillary onshore infrastructure for the
Development was submitted by the Company to Moray Council in October 2012 and
planning permission in principle was obtained from Moray Council in February 2013.
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CONSIDERATION OF THE APPLICATION

MS-LOT is satisfied that whilst the Development would have an impact on the
environment, by taking into account the extent to which any environmental effects
will be reduced by measures the Company has agreed to take, or will be required to
take, under the conditions attached to the section 36 consent and marine licences,
the environmental issues can be appropriately addressed by way of mitigation and
monitoring and that any impacts which remain are outweighed by the benefits the
Development will bring.

As well as delivering renewable electricity to the National Grid, this Development will
make a significant contribution to the renewables obligation and climate change
targets in Scotland. If licensed and consented, the Development, once fully
constructed and operational, could provide energy equivalent to the needs of
approximately 477,610 homes. The Company estimate that in Scotland the
expenditure made by the Development (and Offshore Transmission Works) could
generate Gross Value Ad d e dGVAO ipf between £620 million and £1,003 million
over its lifetime (including the decommissioning phase). Between £176 million and
£356 million of this total GVA could be in Moray, Highland, Aberdeen and
Aberdeenshire ( the Study Areao.)Background and consultation information for the
Development is set out at ANNEX B i BACKGROUND INFORMATION AND
SCOTTI SH MI NI STERSG6 CONSI DERATI ONS

Consultation Summary

Scottish Nat ur al andHtee JointaNgtere GofisShatibn Committee

( AJ NCCo)no obgdtion @il are content that the environmental impacts of this
Development are within acceptable limits with the implementation of mitigation and

monitoring measures. This is reflected in ANNEX D 7 DRAFT DECISION LETTER

AND CONDITIONS. SNH and JNCC agreed with the conclusions reached in the AA

(ANNEX E 7 APPROPRIATE ASSESSMENT) that the Development will not

adversely affect site integrity of any of the identified Special Protection Areas

(ASVA or Special Areassogf aGaoresamaccametiotyn (A SA
with the Development.

During the consultation process, objections were received from, amongst others, the
Royal Society for the Protection of Birds Scotland (fRSPB S c o t I),ahe Defence
Infrastructure Organisation (fDIOY (Ministry of Defence), National Air Traffic
Services (NATSO, the Moray Firth Sea Trout Project ( i MF S @&nl thg Association
of Salmon Fishery Boards (fASFB9Q. SNH and the JNCC requested further
information from the Company before finalising their response.

Further discussion between the Company, the DIO and NATS resulted in both of
these organisations withdrawing their objections subject to conditions and / or
agreements being put in place to minimise the impact(s) of the Development.

Following the receipt of the SEIS, and further discussion between the Company and
the other named consultees above, objections are being maintained from the RSPB
Scotland, the ASFB, and the MFSTP. RSPB Scotland has raised several concerns
mainly regarding the methodologies used in the assessments and the levels of
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predicted impacts on several bird species. In order to minimise the predicted
impacts, this Development has been reduced from 1000 MW (up to 277 WTGS) to
750 MW (up to 140 WTGs). Conditions are also being implemented as part of this
consent to further minimise the potential impacts of the Development (ANNEX D 1
DRAFT DECISION LETTER AND CONDITIONS (Annex 2).

An objection was also received from Moray Offshore Renewables Limited (fIMORLQ
due to the changes made to the cable route detailed in the SEIS.

Objections from members of the public are being maintained.

Public Representations

A total of forty seven (47) representations were received from members of the public
during the course of both consultation periods. Of these, forty five (45) are objections
and two (2) are in support.

All public representations have been taken into consideration. They are summarised
in ANNEX FT7 PUBLIC REPRESENTATIONS.

Publicity

Officials will liaise with Communications once a determination has been made on this
application to agree the appropriate means of announcing the decision.

As a potential way of meeting any Freedom of Information requests which may be
received, and in order for the determination process to be fully open and transparent,
we recommend that this submission is published on the Marine Scotland licensing
page of the Scottish Government website, alongside the key documentation relating
to the application including consultee responses and public representations with
personal information, e.g. names, email addresses and phone numbers redacted.



RECOMMENDATION

The Development offers a significant and strategic opportunity to drive the
harnessing of Scotland 6 s v ast of fshore renewabl e resou
make a significant contribution to Scotl and
100% of Scot |l andds gr oss e lfracrénewalles byy2020. claveig mpt i o1
taken all material considerations into account, including the statutory and non-

statutory consultation responses, public representations and objections received,

and being satisfied that all legislative requirements have been met, MS LOT is of the

view that you should:

Determine that it is appropriate not to cause a public inquiry to be held
and to grant consent under section 36 of the Electricity Act 1989 for the
750 MW Beatrice Offshore Wind Farm and issue a declaration under
section 36A to extinguish the public rights of navigation in so far as it
passes through those places within territorial waters where the
structures forming part of the offshore wind farm are to be located.

Please note:

1) that a marine licence under the Marine (Scotland) Act 2010 for the
Beatrice Offshore Wind Farm has been considered alongside this
application. It will be determined and a decision issued in due course.

2) that a marine licence under the Marine and Coastal Access Act 2009
and Marine (Scotland) Act 2010 for the Offshore Transmission Works
and export cable to shore, has been considered alongside this
application. It will be determined and a decision issued alongside this
consent.
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ANNEXI REGUL ATORY REQUI REMENTS: LEGI SLATI ON AT

APPLICATION FOR CONSENT UNDER SECTION 36 FOR THE CONSTRUCTION
AND OPERATION OF THE BEATRICE OFFSHORE WIND FARM ELECTRICITY
GENERATING STATION, OUTER MORAY FIRTH, APPROXIMATELY 25 KM
SOUTH EAST OF WICK, CAITHNESS.

APPLICATION FOR A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF NAVIGATION SO
FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE TERRITORIAL
SEA WHERE STRUCTURES FORMING PART OF THE OFFSHORE WIND FARM
ARE TO BE LOCATED.

LEGISLATION

The Scotland Act 1998, The Scotland Act 1998 (Transfer of Functions to the Scottish
Ministers etc.) Order 1999 and The Scotland Act 1998 (Transfer of Functions to the
Scottish Ministers etc.) (No. 2) Order 2006

1. The generation, transmission, distribution and supply of electricity are
reserved matters under Schedule 5, Part Il, section D1 of the Scotland Act
1998. The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers
etc.) Order 1999 (Athe 1999 Ordero) exec:
functions under the Electricity Act 1989 (as amended) (Athe EI e
(with related Schedules) to the Scottish Ministers. The Scotland Act 1998
(Transfer of Functions to the Scottish Ministers etc.) (No. 2) Order 2006
revoked the transfer of section 36 consent functions as provided under the
1999 Order and then, one day later, re-transferred those functions, as
amended by the Energy Act 2004, to the Scottish Ministers in respect of
Scotland and the territorial waters adjacent to Scotland and extended those
consent functions to a defined part of the Renewable Energy Zone beyond
Scottish territorial waters (as set out in the Renewable Energy Zone
(Designation of Area) (Scottish Ministers) Order 2005.

The Electricity Act 1989

2. Any proposal to construct, extend or operate a generating station situated in
the territorial sea (out to 12 nautical miles from the shore), with a generation
capacity in excess of 1 megawatt requires consent under section 36 of the
Electricity Act. This substituted reduced capacity is implemented through the
Electricity Act 1989 (Requirement of Consent for Offshore Generating
Stations) (Scotland) Order 2002. A consent under section 36 may include
such conditions (including conditions as to the ownership or operation of the
station) as appear to the Scottish Ministers to be appropriate. The consent
shall continue in force for such period as may be specified in or determined by
or under the consent.

3. Paragraph 3 of Schedule 9 to the Electricity Act places a duty on licence
holders or persons authorised by an exemption to generate, distribute, supply
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or participate in the transmission

proposal so within the meani tobaveordgargpptar agr ap

the desirability of preserving natural beauty, of conserving flora, fauna and
geological or physiographical features of special interest and of protecting
sites, buildings and objects of architectural, historic or archaeological interest.
Such persons are statutorily obliged to do what they reasonably can to
mitigate any effect which the proposals would have on these features.

Paragraph 3 of Schedule 9 to the Electricity Act also provides that the Scottish
Ministers must have regard to the desirability of preserving natural beauty etc.
and the extent to which the person by whom the proposals were formulated
has complied with their duty to mitigate the effects of the proposals. When
exercising any relevant functions a licence holder, a person authorised by an
exemption to generate or supply electricity and the Scottish Ministers must
also avoid, so far as possible, causing injury to fisheries or to the stock of fish
in any waters.

Under section 36A of the Electricity Act, Scottish Ministers have the power to
make a declaration, on application by an applicant when making an
application for consent under section 36 of the Electricity Act, which
extinguishes public rights of navigation which pass through the place where a
generating station will be established; or suspend rights of navigation for a
specified period of time; or restrict rights of navigation or make them subject
to conditions. The power to extinguish public rights of navigation extends only
to renewable generating stations situated in territorial waters.

Under section 36B of the Electricity Act the Scottish Ministers may not grant a
consent in relation to any particular offshore generating station activities if
they consider that interference with the use of recognised sea lanes essential
to international navigation is likely to be caused by the carrying on of those
activities or is likely to result from their having been carried on. The Scottish
Ministers, when determining whether to give consent for any particular
offshore generating activities and considering the conditions to be included in
such consent, must have regard to the extent and nature of any obstruction
of, or danger to navigation which, without amounting to interference with the
use of such sea lanes, is likely to be caused by the carrying on of the
activities, or is likely to result from their having been carried on. In determining
this issue the Scottish Ministers must have regard to the likely overall effect
(both while being carried on and subsequently) of the activities in question
and such other offshore generating activities which are either already subject
to section 36 consent or are activities for which it appears likely that such
consents will be granted.

Under Schedule 8 to the Electricity Act and the Electricity (Applications for
Consent) Regulations 1990 (as amended), notice of applications for section
36 consent must be published by the applicant in one or more local
newspapers, in one or more national newspapers, and in the Edinburgh
Gazette to allow representations to be made to the application. Under
Schedule 8 to the Electricity Act, the Scottish Ministers must serve notice of
any application for consent upon any relevant Planning Authority.
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8. Paragraph 2(2) of Schedule 8 to the Electricity Act provides that where a
relevant planning authority notifies the Scottish Ministers that they object to an
application for section 36 consent and where they do not withdraw their
objection then the Scottish Ministers must cause a public inquiry to be held in
respect of the application. In such circumstances before determining whether
to give their consent the Scottish Ministers must consider the objections and
the report of the person who held the public inquiry.

9. The location and extent of the proposed development to which the Application
relates (being wholly offshore) means that the Development is not within the
area of any local Planning Authority. The Marine Scotland Licensing
Operations -I®am),( A8 b eJrattisH Ministers, dith e
however, consult with the Planning Authorities most local to the Development.
The Scottish Ministers are not, therefore, obliged under paragraph 2(2) of
Schedule 8 to the Electricity Act to require a public inquiry to be held. The
nearest local planning authorities did not object to the Application. If they had
objected to the Application, and even then if they did not withdraw their
objections, the Scottish Ministers would not have been statutorily obliged to
hold a public inquiry.

10. The Scottish Ministers are however, required under paragraph 3(2) of
Schedule 8 to the Electricity Act to consider all objections received, together
with all other material considerations, with a view to determining whether a
public inquiry should be held in respect of the Application. Paragraph 3(2) of
Schedule 8 provides that if the Scottish Ministers think it appropriate to do so,
they shall cause a public inquiry to be held, either in addition to or instead of
any other hearing or opportunity of stating objections to the application.

11. You can be satisfied that all the necessary tests set out within the Electricity
Act when assessing the application and all procedural requirements have
been complied with. The Company, at the time of submitting the Application,
was not a licence holder or a person authorised by an exemption to generate,
distribute, supply or participate in the transmission of electricity when
formul ating Arel evant proposal so3 owi t hin
Schedule 9 to the Electricity Act. The Company obtained a generation licence
during the period whilst the Scottish Ministers were determining the
Application for consent. The Minister and his officials have, from the date of
the Application for consent, approached matters on the basis that the same
Schedule 9, paragraph 3(1) obligations as applied to licence holders and the
specified exemption holders should also be applied to the Company.

Electricity Works (Environmental Impact Assessment) (Scotland) Requlations 2000

12.  The Environmental Impact Assessment Directive, which is targeted at projects
which are likely to have significant effects on the environment, identifies
projects which require an Environmental Impact Assessment (fEIAQ to be
undertaken. The Company identified the proposed Development as one
requiring an Environmental Statement (FESQ in terms of the Electricity Works
(Environmental Impact Assessment) (Scotland) Regulations 2000 (as
amended) ( it he 2000 .Regul ati onso)
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13. The proposal for the Development has been publicised, to include making the
ES available to the public, in terms of the 2000 Regulations. An ES has been
produced and the applicable procedures regarding publicity and consultation
all as laid down in those regulations have been followed.

14. In compliance with those Regulations, consultation has taken place with
Scottish Nat u$SNHbd,) Jdihe Natute aGprservétiGn Committee
(AJNCCoO) , t he Scottish Envi (rSeamAmethet a l Pr

Planning Authorities most local to the development, and such other persons
likely to be concerned by the proposed Development by reason of their
specific environmental responsibilities on the terms of the ES and the
Supplementary Environmental Information Statement ( i S E In &azgrdance
with the regulatory requirements.

15. Under the 2000 Regulations, the Scottish Ministers are required to obtain the
advice of the SEPA on matters relating to the protection of the water
environment. This advice was received on 28" May 2012.

16. MS-LOT has also consulted a wide range of relevant organisations, including
colleagues within the Scottish Government on the Application, on the ES and
as a result of the issues raised during the initial consultation, upon the
required SEIS in accordance with the regulatory requirements.

17. MS-LOT considers that you can be satisfied that the regulatory requirements
have been met. MS-LOT has taken into consideration the environmental
information, including the ES and SEIS, the responses received from the
statutory consultative bodies and the representations and objections received.

The Habitats Directive and the Wild Birds Directive

18.  Council Directive 92/43/EEC of 21st May 1992 on the conservation of natural
habitats and wild fauna and flora (as am
Council Directive 79/409/EEC of 2nd April 1979 on the conservation of wild birds
(as amended and codi fied) ( i refation td/thé d Bi r ¢
marine environment, been transposed into Scots law by the Conservation
(Natural Habitats, & c.) Regulations 1994 (as amended) ( At he 19914
Regul ationso), and the Offshore Marine C¢
Regulations 2007 (as amended) ( it he 2007 Regul ati ons
Development is to be sited in Scottish Territorial Waters (within 12 nautical
miles of the shore) it is the 1994 Regulations which are applicable in respect
of this application for section 36 consent. The 2007 Regulations do, however,
apply to those parts of the associated transmission works which lie outside
Scottish Territorial Waters.

19.  The key mechanism for securing compliance with the Habitats Directive and the
Wild Birds Directive iIs the carrying out
required under Article 6(3) of the Habitats Directive, being an assessment of a
projectodisonismpflarcatEur opean protected site
conservation objectives. Article 7 of the Habitats Directive applies the obligations
arising under Article 6(2), (3) and (4) of that Directive to the Wild Birds Directive.
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20.

21.

22.

Under the 1994 Regulations this is provided by regulation 48 and under the
2007 Regulations this is provided by regulation 25. Developments in, or
adjacent to European protected sites, or in locations which have the potential
to affect such sites, must undergo what is commonly referred to as a Habitats
Regul ati ons Appraisal (AHRAO). The
proposal is likely to have a significant effect on a protected site, then an AA
must be carried out.

The AA which has been undertaken has considered the combined effects of
the Development and the Moray Offshore Renewables wind farms. This is
because the Moray Offshore Renewables wind farms, the applications for
which were submitted to the Scottish Ministers in August 2012, is proposed to
be sited immediately adjacent to the Development.

appr ai

SNH, the JNCC, the Association of Sal mon F

Dol phi n Cons erandthel Royal S¢cietyfbr @e Protection of Birds
Scotland (RSPB Sc ot | & mpatticular flagged up issues in relation to the
Habitats Directive and the Wild Birds Directive. This is because the Development
has the potential to have an impact on a number of sites designated as Special
Protection Areas (F’5PAsQ under the Wild Birds Directive and Special Areas of

Conservation (fFSACs Younder the Habitats Directive. In SNH and the JNCC6 s

view, the Development is likely to have a significant effect on the qualifying
interests of certain SPA and SAC sites; therefore an AA would be required.

In line with advice from SNH and the JNCC, and to ensure compliance with
European Union (AEUO) , obl i gaand thenvild
Birds Directive, MS-LOT, on behalf of the Scottish Ministers, undertook an
AA. In carrying out the AA, MS-LOT concludes that the Development will not
adversely affect site integrity of any of the identified European protected sites
which were assessed as having connectivity with the Development.
Conditions can also be imposed on any grant of consent ensuring that the
sites are protected from damage. SNH and the JNCC were consulted on the AA
and agreed with all of the conclusions that have been reached (at ANNEX E i
APPROPRIATE ASSESSMENT). The AA will be published and available on
the Marine Scotland | icensing pgstge

Marine and Coastal Access Act 2009

23.

24.

Other than for certain specified matters, the Marine and Coastal Access Act 2009
(@as amended) ( it he 2009 Act 0) executively
licensing and nature conservation powers in the offshore marine region (12-200
nautical miles) to the Scottish Ministers. The 2009 Act transferred certain
functions in issuing consent under section 36 of the Electricity Act from the

under

of t he

devol

Secretary of State to the Marine ManagementOr gani sati on ( AMMOO) .

does not exercise such functions in Scottish waters or in the Scottish part of the
renewable energy zone, as that is where the Scottish Ministers perform such
functions.

Where applications for both a marine licence under the 2009 Act and consent
under section 36 of the Electricity Act are made then, in those cases where they
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25.

are the determining authority, the Scottish Ministers may issue a note to the
applicant stating that both applications will be subject to the same administrative
procedure. Where that is the case then that will ensure that the two related
applications may be considered at the same time.

Although the Development is to be located in the territorial sea, it will also have
an impact upon, although to a much lesser extent, the offshore region in
connection with the construction of the transmission works cable to shore at
Portgordon.

Marine (Scotland) Act 2010

26.

27.

The Marine (Scotland) Act 2010 ( it h e 2 OrégOlateA activiigs in the
territorial sea adjacent to Scotland in terms of marine environment issues.
Subject to exemptions specified in subordinate legislation, under Part 4 of the
2010 Act, licensable marine activities may only be carried out in accordance
with a marine licence granted by the Scottish Ministers.

Under Part 2 of the 2010 Act, the Scottish Ministers have general duties to
carry out their functions in a way best calculated to achieve the sustainable
development, including the protection and, where appropriate, the
enhancement of the health of the area. The Scottish Ministers, when
exercising any function that affects the Scottish marine area under the 2010
Act, the Climate Change (Scotland) Act 2009, or any other enactment, must
act in a way best calculated to mitigate, and adapt to climate change.

Climate Change (Scotland) Act 2009

28.

29.

30.

Also of relevance to the Application is that under Part 2 of the 2010 Act, the
Scottish Ministers must, when exercising any function that affects the Scottish
marine area under the Climate Change (Scotland) Act 2009 (as amended),
act in the way best calculated to mitigate, and adapt to, climate change so far
as is consistent with the purpose of the function concerned. Under the Climate
Change (Scotland) Act 2009 (as amended) annual targets have been agreed
with relevant advisory bodies for the reduction in carbon emissions.

The Company estimates that, once the Development is fully constructed and
operational, there could be a saving of 1,734,480 tonnes of CO, per year
when compared to the average CO, release from gas and coal fired electricity
generation. MS-LOT estimates that the Development could provide renewable
electricity for up to 477,610 homes. This is approximately 20% of all the
homes in Scotland (2012 estimate of 2.39 million Scotland households by gro-
scotland.gov.uk).

You can be satisfied that in assessing the Application you have acted in
accordance with your general duties.
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MARINE AND TERRESTRIAL POLICY

Marine Policy

The UK Marine Policy Statement 2011

31. The UK Marine Policy Statement 2 01 1 (At he [Bepaddeandent o)
adopted in accordance with Chapter 1 of Part 3 of the Marine and Coastal
Access Act 2009 requires that when Scottish Ministers take authorisation
decisions that affect, or might affect, the marine area they must do so in
accordance with the Statement.

32. The Statement which was jointly adopted by the UK Administrations sets out
the overall objectives for marine decision making. It specifies issues that
decision-makers need to consider when examining and determining
applications for energy infrastructure at sea, namely 1 the national level of
need for energy infrastructure as set out in the Scottish National Planning
Framework; the positive wider environmental, societal and economic benefits
of low carbon electricity generation; that renewable energy resources can only
be developed where the resource exists and where economically feasible;
and the potential impact of inward investment in offshore wind, wave, tidal
stream and tidal range energy related manufacturing and deployment activity.
The associated opportunities on the regeneration of local and national
economies need also to be considered.

33. Chapter 3, paragraphs 3.3.1 to 3.3.6, 3.3.16 to 3.3.19 and 3.3.22 to 3.3.30 of
the Statement are relevant and have been considered by MS-LOT as part of
the assessment of the Application.

34. Existing terrestrial planning regimes generally extend to mean low water
spring tides. The marine plan area boundaries extend up to the level of mean
high water spring tides. The UK Marine Policy Statement clearly states that
the new system of marine planning introduced across the UK will integrate
with terrestrial planning. The Statement also makes it clear that the
geographic overlap between the Marine Plan and existing plans will help
organisations to work effectively together and to ensure that appropriate
harmonisation of plans is achieved. MS-LOT has, accordingly, had regard to
the terms of relevant terrestrial planning policy documents and Plans when
assessing the Application for the purpose of ensuring consistency in
approach.

35. MS-LOT has had full regard to the Statement when assessing the Application
and therefore considers that the Development accords with the Statement.

Blue seas i Green Enerqy: A Sectorial Marine Plan for Offshore Wind Energy in
Scottish Territorial Waters, 2011

36. The Scottish Government has used a marine planning approach to develop
Blue Seas Green Energy i A Sectoral Marine Plan for Offshore Wind in
Scottish Territorial Waters ( it he. Pl ano)

14



37.

38.

39.

40.

41.

42.

43.

The Plan represents the Scottish Governi

energy from offshore wind resources within Scottish Territorial Waters (0 to 12
nautical miles). The Plan contains proposals for offshore wind development at
the regional level up to 2020 and beyond. It seeks to maximise the benefits for
Scotland, its communities and people, and recognises the need for public
acceptability in the development of offshore wind. It aims to strike a balance
between economic, social and environmental needs and also recognises that
there are national and regional challenges to overcome to facilitate
development.

The draft Plan contained 10 short term (up to 2020) and 30 medium term (up
to 2030) options including Beatrice as a short term site in the North East
region. The sites were selected by developers and The Crown Estate
Commi ssioners (ACECO) and awarded
Ministers decided that 6 short term sites and 25 medium term areas of search
should be progressed within this Plan.

The Scottish Ministers further decided that 3 short term sites in the West and
South-West regions were unsuitable for the development of offshore wind and
should not be progressed as part of the Plan. These short term sites were
considered unsuitable because of the presence of a wide range of constraints
on a number of receptors (including communities, shipping, fishing,
biodiversity, recreation, defence, economic impact, -cultural heritage,
seascapes and landscapes).

The main findings for the North East (Moray Firth) Offshore Wind Plan region
was that this region has favourable conditions and significant potential for the
development of offshore wind both within Scottish Territorial Waters and
beyond into Scottish Offshore Waters (12 to 200 nautical miles). The
significant strategic issues to be resolved, according to the Plan, related to
fishing and the environment. Other key issues to be addressed for the region
included shipping and navigation, biodiversity, aviation and radar and defence
activities. Evidence at this stage suggested that issues could be addressed
through appropriate mitigation measures at the project level.

The Beatrice short term site within Scottish Territorial Waters was seen to be
suitable for development by 2020 (as well as a large Round 3 offshore wind
development site just outside Scottish Territorial Waters adjacent to Beatrice).
The cumulative impacts of these developments were identified as requiring
further consideration.

The Plan recommended that the Beatrice short term option should be taken
forward to the licensing stage. A key finding was that there is significant
potential for this development in the short term and it appears to be publicly
and environmentally acceptable. Another key finding was that the North East
region relates closely to areas where there is significant potential for
economic investment and employment.

Overalll the Plan seeks to deliver Scotti

thereby helping to meet carbon reduction targets. The Plan underpins the
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44.

45.

promotion of economic development and competitiveness for Scotland and
has been built using environmental and socio-economic assessments and
consultation, both public and sectoral, as marine plan making tools.

The outcomes of Strategic Environmental As s es s ment (ASEAO0) ,

economic Assessment and Consultation Analysis informed the final Plan.

The Scottish Ministers consider that the Development accords with the Plan.

Draft National Marine Plan

46.

47.

48.

49.

A draft National Marine Plan, developed under the 2010 Act and the 2009 Act
was subject to consultation which closed in November 2013. Marine Scotland
Planning & Policy are now considering the responses and undertaking a
consultation analysis exercise. When formally adopted, the Scottish Ministers
must take authorisation and enforcement decisions which affect the marine
environment in accordance with the Plan.

The draft National Marine Plan sets an objective to promote the sustainable
development of offshore wind, wave and tidal renewable energy in the most
suitable locations. It also contains specific policies relating to the mitigation of
impacts on habitats and species; and in relation to treatment of cables.

The Scottish Minsters require, should it be deemed appropriate and
proportionate, that consideration is given to undertaking a Scenario Mapping
exercise. Such an exercise, should it be required, would allow the local
community to understand the range of possible implications of the
development.

Given the timing of the statutory consultation of the draft National Marine
Plan, and the finalisation of the consideration of all material issues connected
with this Development, MS-LOT has not been able to undertake a scenario

HI

mappinge xer ci se as pleannihneg Pploalnibcsy péhise ne wa b |

there is currently no formal mechanism for requiring scenario mapping in the
Moray Firth, MS-LOT is satisfied that the full range of possible implications for

the community has been outine d wi t hi n t hBES arddhatptresey 6 s

benefits have been thoroughly considered as part of this recommendation.

Other Marine Policy

50.

The Development, wild/l contribute signifioc

targets via its connection to the National Grid. It will also provide wider

benefits to the offshore wind industry

Offshore Wind Route Map and the National Renewables Infrastructure Plan.
Scotland has considerable potential for offshore renewable energy

devel opment s. Estimates i1 ndicate that
of fshore wind potenti al (Scotl andods
wind is seen as an integr al el ement

on climate change. The large scale development of offshore wind also
represents one of the biggest opportunities for sustainable economic growth
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51.

in Scotland for a generation. Scotl andos

locations to service the associated construction and maintenance activities for
offshore renewable energy. In addition, Scottish research institutions provide
a base of academic excellence for delivering technological advancements and
technology transfer and are also well placed to benefit from the creation of
this new industry around Scotland.

Publishedi n September 2010 the Scotl andds
out the opportunities, challenges and priority recommendations for action for
the sector to realise Scotlandés fulll

Terrestrial Policy

52.

MS-LOT has had regard to the terms of relevant terrestrial planning policy
documents and Plans when assessing this Application for the purpose of
ensuring consistency in approach.

Scottish Planning Policy

53.

54.

Of f

pot

Scotti sh Pl anni ng s&ooutithepc isPPbHb) Gover nment 0

policy on renewable energy development. Whilst it makes clear that the
criteria against which applications should be assessed will vary depending
upon the scale of the development and its relationship to the characteristics of
the surrounding area, it states that these are likely to include impacts on
landscapes and the historic environment, ecology (including birds, mammals
and fish), biodiversity and nature conservation; the water environment;
communities; aviation; telecommunications; noise; shadow flicker and any
cumulative impacts that are likely to arise. It also makes clear that the scope
for the development to contribute to national or local economic development
should be a material consideration when considering an application.

You can be satisfied that these matters have been addressed in full both
within the Application, the ES, the SEIS and within the responses received to
the consultations by the closest onshore Planning Authorities, SEPA, SNH,
the JNCC and other relevant bodies.

National Planning Framework 2

55.

Scotl andds Nati onal Pl anning Framewor k

devel opment priorities to support the
namely sustainable economic growth. Relevant paragraphs to the Application

are paragraphs 65, 144, 145, 146, 147, and 216. NPF2 provides strong
support for the development of renewable energy projects to meet ambitious
targets in place to generate the equivalent of 100% of our gross annual
electricity consumption from renewable sources and to establish Scotland as

a leading location for the development of renewable offshore wind sector.
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National Planning Framework 3

56. Scotl| &addoo®nal Pl anning Fisahemeatianal lspatdl ( A NP F
plan for delivering the Scottish Governm
Issues Report sets out the ambition for Scotland to be a low carbon country,
and emphasises the role of planning in enabling development of renewable
energy onshore and offshore. NPF3 includes a proposal for national
development to support onshore infrastructure for offshore renewable energy,
as well as wider electricity grid enhancements. NPF3 also supports
development and investment in sites identified in the National Renewables
Infrastructure Plan.

57. The Main Issues Report was published for consultation in April 2013 and the
Proposed NPF3 was laid in the Scottish parliament on 14" January 2014.
This will be subject to sixty day Parliamentary scrutiny ending on 22" March
2014. The Scottish Government expect to publish the finalised NPF3 in June
2014.

Highland Renewable Enerqy Strateqy and Planning Guidelines, May 2006

58. The Highland Renewable Energy Strategy and Planning Guidelines
(HRESPGO supplement the existing policies of The Highland Council and
aims to provide guidance and direction for Planning Authority decisions and
developers plans.

59. The Strategy notes that the optimal area for prospective offshore wind
development is considered to be the outer Moray Firth and that offshore wind
is viewed as an important potential renewable energy technology for the
Highland region. The key aspects of a renewables vision for the Highland
region involves setting a balance between social, economic and
environmental interests whilst utilising the high calibre energy resources
available in the region. The vision also recognises the need for cleaner forms
of energy within the existing energy network to help reduce CO; emissions.

60.  Within the Strategy, Strategic Topic E12 (within the Action Plan to implement
objectives) states that The Highland Council will prioritise the few offshore
wind areas for commercial development that have energy and grid potential
with a medium termaimof 1 gi g a wa t tcapacity®W2D20 and long term
aim of 2 GW capacity by 2050 in the Moray Firth.

The Highland i wide Local Development Plan, April 2012

61. The purpose of the Highlandi Wi de Local DevewbpP@&nti 1 tao
set out a balanced strategy to support the growth of all communities across
the Highlands ensuring that development is directed to places with sufficient
existing or planned infrastructure and facilities it support sustainable
development. Relevant policies within this plan can be applied to the
Development.
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62. The Vision chapter of the HWLDP makes a commitment to ensuring that the
development of renewable energy resources are managed effectively
including guidance on where harnessing renewable sources is appropriate or
not. There is also a commitment to provide new opportunities to encourage
economic development and create new employment across the Highland area
focusing on key sectors including renewable energy whilst at the same time
improving the strategic infrastructure necessary to allow the economy to grow
in the long term.

The Moray Structure Plan, April 2007

63. The Moray Structure Plan (AMSP 20070) se
the way in which Moray Council intend to develop the region over the next 15
to 20 years. The central pillar of the development strategy is to promote
economic growth whilst safeguarding and enhancing the natural and built
environment, and promoting overall sustainability. Promoting the sensitive
development of renewable energy (Policy 2) has been identified as a key
strategic issue which the MSP 2007 must address.

64. The Development offers an opportunity for the region to contribute towards
renewable energy targets, tackle the effects of climate change, increase
energy security and contribute to the local and regional economies of Moray.

The Moray Local Plan, November 2008

65. The Moray Local Plan (fMILPQ interprets the strategic direction provided by
the MSP 2007 into detailed policies and proposals for use in the determining
of planning policies. The MLP states that Moray has a wealth of natural
resources including opportunities for renewable energy, particularly wind
energy. The MLP provides framework to optimise the benefits of these natural
resources to the area.

Moray Economic Strateqy, October 2012

66. The recently published Moray Economic Strategy ( A MES 0 ) , produced
Moray Community Planning Partnership provides the long term economic
diversification strategy for the area. The MES recognises that the engineering
and fabrication base which at the moment mainly services the oil, gas, and
distillation industries lends itself to development and diversification into the
renewable energy supply chains. The MES recognises the potential offered by
renewable energy as well as the opportunity for infrastructure in the Moray
region to support the development of a world leading and diversified
renewable energy sector. Buckie Harbour is specifically identified as having
the potential to act as an operations and maintenance base to service the
offshore wind farms proposed for the Moray Firth.

Summary

67. MS-LOT considers the policies as outlined above are broadly supportive of
the Development.
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MATERIAL CONSIDERATIONS

68. MS-LOT has -carefully considered the issues in connection with the
Application and has identified the material considerations, for the purposes of
deciding whether it is appropriate to cause a public inquiry to be held or for
making a decision on the Application for consent under section 36 of the
Electricity Act:

69. MS-LOT are content that the material considerations have been addressed in
the Application, the ES, the SEIS and within the responses received to the
consultations by the closest onshore Planning Authorities, SEPA, SNH, the
JNCC and other relevant bodies. The material considerations have been
addressed in ANNEX D17 DRAFT DECISION LETTER AND CONDITIONS.

PUBLI C LOCAL I NQUIRY (APLI 0)

70. In terms of paragraph 2(2) of Schedule 8 to the Electricity Act, if the relevant
Planning Authority made a valid objection and did not withdraw it, you must
convene a PLI, which must be confined to so much of the application as it
relates to land within the area of the authority whom the objection was made
(except in so far as you direct otherwise) before you may determine the
application, the objection and the report of the inquiry.

71. None of the Planning Authorities consulted on the application, the Highland
Council or Moray Council, raised any objection to the Development.

72. Even if the Council(s) had objected, and did not withdraw their objection, a
PLI is not a statutory requirement in this case due to the fact that the
Development to which the application for section 36 consent relates falls out
with the Councilsdé jurisdiction. Paragrap
that paragraph 2(2) of the Schedule does not apply in cases like this where no
part of the place to which the application relates is within the area of the local
planning authority.

73. Paragraph 3(2) of Schedule 8 to the Electricity Act provides that where
objections or copies of objections have been sent to the Scottish Ministers in
pursuance of the Electricity (Applications for Consent) Regulations 1990 in
those cases where a PLI must not be convened by them in terms of
paragraph 2(2) of Schedule 8 (i.e. those cases where the Planning Authority
either has not objected or objected and withdrawn their objection or where the

Arel evant planning authorityodo is the Sco
that all of the development being located at sea), then the Scottish Ministers
Ashall consi der t hose objections t oge:

considerationso with a view to determinirtr
respect to the application and, if they think it appropriate to do so, they shall
cause a PLI to be held.
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DETERMINATION ON WHETHER TO CAUSE A PUBLIC LOCAL INQUIRY TO BE
HELD

74. Before you can make a decision on the Application for section 36 consent you
must determine whether it is appropriate to cause a PLI to be held. Advice
regarding the matters you must consider before you may make a decision
regarding the holding of a PLI is included in ANNEX B i BACKGROUND
| NFORMATI ON AND SCOTTI SH MI NI STERSO COl
following your consideration of that advice, you are content that causing a PLI
to be held is not appropriate in terms of the statutory provisions then, and only
then, can you proceed to make a decision on the Application for section 36
consent.

DECISION ON THE APPLICATION FOR SECTION 36 CONSENT

75. If, having considered the Application, the ES, the SEIS, representations and
the objections received, as outlined in ANNEX B - BACKGROUND
INFORMATION AND SCOTTISH MINISTERS CONSIDERATIONS, together
with other material considerations as outlined in ANNEX D i DRAFT
DECISION LETTER AND CONDITIONS, you determine that it would not be
appropriate for a PLI to be held, then it remains for you to grant or refuse
section 36 consent to the Development having regard to the considerations in
Annex B.

Gayle Holland, EIA/HRA Compliance Manager,
Marine Scotland Licensing Operations Team,
Marine Planning & Policy

5™ March 2014
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ANNEX TBBACKGROUND I NFORMATI ON AND SCOTTI SH
CONSI DERATI ONS

APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT
1989 FOR THE CONSTRUCTION AND OPERATION OF THE BEATRICE
OFFSHORE WIND FARM ELECTRICITY GENERATING STATION, OUTER
MORAY FIRTH, APPROXIMATELY 25 KM SOUTH EAST OF WICK, CAITHNESS.

APPLICATION FOR A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF NAVIGATION SO
FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE TERRITORIAL
SEA WHERE STRUCTURES FORMING PART OF THE OFFSHORE WIND FARM
ARE TO BE LOCATED.

BACKGROUND INFORMATION

The following applications have been made to the Scottish Ministers for:

i. A consent under section 36 of the Electricity Act 1989 (as amended) ( it h e
Electricity Act o) by Beatrice Offshore V
SC350248) and having its registered office at Inveralmond House, 200
Dunkeld Road, Perth, PH1 3AQ for the Beatrice Offshore Wind Farm in the
Outer Moray Firth;

ii. A declaration under section 36A of the Electricity Act by Beatrice Offshore
Windfarm Limited to extinguish public rights of navigation so far as they pass
through those places within the Scottish marine area where structures forming
part of the Beatrice Offshore Wind Farm and Offshore Transmission Works
are to be located;

iii. A marine licence to be considered under the Marine (Scotland) Act 2010 ( it h e
2010 ByBeatige Offshore Windfarm Limited to deposit any substance or
object and to construct, alter or improve any works in relation to the Beatrice
Offshore Wind Farm;

iv. A marine licence to be considered under the 2010 Act and the Marine and
Coastal Access Act2009( as amended) ( liytBeaticeDfisbole Act 0)
Windfarm Limited to deposit any substance or object and to construct, alter or
improve any works in relation to the Offshore Transmission Works within the
Scottish marine area and the Scottish Offshore Region.

v. A consent under section 36 of the Electricity Act by Telford Offshore Windfarm
Limited (Company Number 07386810) and having its registered office at First
Floor, 14/18 City Road, Cardiff, South Glamorgan, CF24 3DL for the
construction and operation of Telford Offshore Wind Farm in the Outer Moray
Firth;

vi. A consent under section 36 of the Electricity Act by Stevenson Offshore
Windfarm Limited (Company Number 07386838) and having its registered
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Vii.

viii.

Xi.

office at First Floor, 14/18 City Road, Cardiff, South Glamorgan, CF24 3DL for
the construction and operation of Stevenson Offshore Wind Farm in the Outer
Moray Firth;

A consent under section 36 of the Electricity Act by MacColl Offshore
Windfarm Limited (Company Number 07386891) and having its registered
office at First Floor, 14/18 City Road, Cardiff, South Glamorgan, CF24 3DL for
the construction and operation of MacColl Offshore Wind Farm in the Outer
Moray Firth;

A marine licence to be considered under the 2009 Act by Telford Offshore
Windfarm Limited to deposit any substance or object and to construct, alter or
improve any works in relation to the Telford Offshore Wind Farm;

A marine licence to be considered under the 2009 Act by Stevenson Offshore
Windfarm Limited to deposit any substance or object and to construct, alter or
improve any works in relation to the Stevenson Offshore Wind Farm;

A marine licence to be considered under the 2009 Act by MacColl Offshore
Windfarm Limited to deposit any substance or object and to construct, alter or
improve any works in relation to the MacColl Offshore Wind Farm; and

A marine licence to be considered under the 2010 Act and the 2009 Act by
Moray Offshore Renewables Limited ( i MO Rta deposit any substance or
object and to construct, alter or improve any works in relation to the Offshore
Transmission Works within the Scottish marine area and Scottish Offshore
Region.

Applications v to xi are listed here for your information as they have been considered
in combination with the applications i to iv to undertake an Appropriate Assessment
(AAAO0) ameHpbhbrtané$ Regul atians Apprai sal
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THE APPLICATION

| refer to the application at i above made by the Company, received on 23™ April

2012, for consent under section 36 of the Electricity Act for the construction and

operation of the Development in the Outer Moray Firth ( it he Ap gHigure Bt i on o)
and also at ANNEX G i DEVELOPMENT LOCATION).

The Application submitted was to construct and operate an offshore wind generating
station with a maxi mum generating capacity
maximum generating capacity has since been reduced during the course of the
consideration of the Application to address concerns expressed by consultees.

Consent is now sought for an offshore generating station with a maximum generating
capacity of wup to 750 MW, consisting of up t

At this time, the Company also applied for a declaration under section 36A of the
Electricity Act (application ii) to extinguish public rights of navigation so far as they
pass through those places within the Scottish marine area (essentially the territorial
sea adjacent to Scotland) where structures (but not, for the avoidance of doubt the
areas of sea between those structures) forming part of the offshore wind farm and
offshore transmission works are to be located.

In tandem with the consultation on application i, Marine Scotland Licensing
Operations -I©atcdas (cdnddliked on a marine licence application
(received on 23" April 2012) for the Development (application iii).

In tandem with the consultation on applications i and iii, MS-LOT has consulted on a

marine licence application (received on 23" April 2012) for the Offshore
Transmission Works and export cable to shore at Portgordon (application iv).
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Project Description

An offshore wind turbine generating station located as shown in Figure 1 and at
Annex G i DEVELOPMENT LOCATION to this consent, with a gross electrical
output capacity of up to 750 MW comprising:

A not more than 140 three-bladed horizontal axis wind turbines each with a
maximum blade tip height of up to 198.4 metres and a maximum rated
capacity of up to 8 MW,

A for each wind turbine generator, a substructure (either a monotower or a
tubular jacket structure) and foundations (either pin piles, suction piles or
gravity bases);

A for each wind turbine generator, a transition piece (including access ladders /
fences and landing platforms), turbine tower, blades and nacelle; and

A inter array cabling to the connection point on the offshore sub-station
platforms

and, except to the extent modified by the foregoing, all as specified in the application
letter and the project description contained in the accompanying Environmental

St at ement (AESO) (section 7 of t he ES as
Supplementary Environment al I nformation St at

the conditions specified in Annex D 7 DRAFT DECISION LETTER AND
CONDITIONS, Annex 2 of this consent.

A condition has been attached to the consent (condition 5) at Annex D i DRAFT
DECISION LETTER AND CONDITIONS, Annex 2 which restricts the number and
parameters of the WTGs. This is to provide that the Development may only be
constructed in excess of specified parameters subject to the approval of the Scottish
Ministers where the Company has demonstrated to the satisfaction of the Scottish
Ministers that the predicted impact of the Development would not exceed a certain
level.

Location of Development

The wind farm site is located approximately 25 km south south-east of Wick,
Caithness (Figure 1). The wind farm boundary is, at its closest point to land, 13.5 km
from the Caithness coastline. The total lease area is approximately 131.5 km? and
sits at the north westernmost point of the Smith Bank in the Moray Firth. The two
existing Beatrice demonstrator turbines are located approximately 11 km to the south
west of the wind farm site. The existing unmanned Jacky oil platform is located
adjacent to the south west of the site and the existing Beatrice A, B and C oil
platforms are located approximately 5, 10 and 14 km south west of the site,
respectively. The Moray Firth Round 3 Zone (the MORL site) is positioned along the
eastern boundary of the Development site.

The Marine Renewable Energy and the Natural Heritage: an Overview and Policy
Statement (Scottish Natur al Heritage

Electricity Generation and Demand (Scottish Government, 2006) indicated the Moray
Firth Area was favoured for development of large scale offshore wind farms. In 2008
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The Company identified the wind farm site as a suitable site for offshore wind farm
development; there are a number of reasons for the site being suitable:

A Existing development, construction and operational experience on the Smith
Bank in deep water;

A A favourable wind regime, as identified from five years of wind data from
meteorological masts at the Durran Mains onshore wind farm and two years
of LIDAR wind data from the Beatrice A platform;

A An existing 1,000 MW Grid Connection Agreement held since 2006;

A Perceived low seascape, landscape and visual sensitivity i based on findings
of the SNH (2006) assessment of sensitivity and capacity of the Scottish
seascape in relation to wind farms (low to medium sensitivity, moderate to
high capacity for development); and

A Perceived low environmental constraints i due to the lack of designated sites
and rare or protected species recorded in close proximity to the wind farm
site.

In February 2009 The Crown Estate ( i T Cdahmoynced an Exclusivity Agreement

with The Company. The suitability of the site was further affirmed in May 2010 with

the Scottish Government 6 s publ i cation of the Strategioc
(ASEAO0) in the Draft Plan for Offshore Wind
all ten Scottish Territorial Waters 2009 lease round sites could be developed

bet ween 2010 and temit@dioniisfimplénaepted tocapord,i manimise

and offset significant environment al i mpact s

Il n March 2011 GéiedlEnegy, 8 &ectoral Marine Plan for Offshore

Wind Energy in Scottish Territorial Waters?o
original ten sites proposed by TCE in Scott
Green Energyd publication endorsed six of th
for development. The six selected sites included the Beatrice site as a short-term site

(for development by 2020) The Plan recommended the Development option should

be taken forward to the licensing stage. A key finding of the Plan was that there is

significant potential for this Development in the short term and it appears to be

publically and environmentally acceptable. Another key finding was that the north

east area relates closely to areas where there is significant potential for economic

investment and employment.

Officials recommend that the location of the Development is appropriate having
regard to its many advantages.

Landscape and Visual Impacts

SNH, the Scottish Ministers statutory advisers on visual impacts on designated
landscape features, and the Joint Nat ure Conservation Committ e
consulted and neither objected on landscape and visual grounds.

SNH and the JNCC stated that the key landscape, seascape and visual impacts of
the Development, together with the MORL proposal to develop another three
offshore wind farms adjacent to the Development site, will occur along a 39 km
stretch of the Caithness coast from Noss Head to Dunbeath. Here at its closest the
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Development is 13.5 km from shore with the MORL proposal being 22 km from
shore. The Development and the MORL proposal are likely to be perceived as one
single wind farm lying offshore, parallel to the coast. They will form a prominent new
feature (some 19 km in length) on the skyline of the open sea from the Caithness
Coast. The visual impacts are primarily caused by the Development, rather than
MORL due to the closer proximity to shore. SNH and the JNCC recommended that
landscape consultants continue to be involved post-consent to work with the project and
engineering teams to scope and finalise the wind farm design.

SNH and JNCC advised that where a viewpoint/ location has a panoramic and
expansive context, the offshore devel opment
horizon. However landscape and visual effects will be adverse at specific viewpoints
and locations, especially elevated cliff tops and landmarks. This will be the case at
key viewpoints such as Wick, Sarclet, Whaligoe Steps, Lybster Harbour, Dunbeath
Castle and from stretches of the A9. Due to lighting requirements, the wind farms will
change the night-time character of seas and skies in this area where there is
currently limited light pollution. SNH and the JNCC advised that impacts on the
Moray and Aberdeenshire coastline would be negligible. SNH and the JNCC
recommended that the final turbine layout should be agreed with Scottish Ministers
and that visualisations for this final layout should be produced for statutory
consultees and public information.

Conditions requiring the submission of a Development Specification and Layout Plan,
Design Statement and a Lighting and Marking Plan have been included in the draft
decision letter and consent attached at ANNEX D i DRAFT DECISION LETTER AND
CONDITIONS, Annex 2.

Both Moray Council and The Highland Council were consulted on landscape and
visual grounds. Moray Council did not raise any concerns regarding the visual impact
of the proposed Development whilst The Highland Council raised some concerns
regarding the visual impact of the Development as they considered the WTGs had
not been represented at the correct scale in the visualisations. However, their
concerns were not sufficient to cause them to object to the Development.

Marine Mammal Impacts

SNH, the JNCC and the Whale and Dol phin Cons
concern was the potential impacts from pile driving during construction. Two species,

harbour seal from the Dornoch Firth and Morrich More Special Area of Conservation

( A S A &nd bottlenose dolphin from the Moray Firth SAC (Figure 1.) were considered

in the AA. The Company presented population modelling for both these species and

SNH, the JNCC and Marine Scotland Science (A
best scientific approach currently available. The models predicted some impacts during

construction but no long term effects and the AA concluded that the Development will

not adversely affect site integrity of either SAC above, subject to conditions
recommended from the AA (ANNEX E 17 APPROPRIATE ASSESSMENT) being

included in ANNEX D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2

(condition numbers: 11,12,15,16,27,29 & 30). SNH and the JNCC agreed with this

conclusion.
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Impacts on other cetacean species including harbour porpoise and minke whale were

also considered by the Company. For all cetacean species which may potentially occur

in the Moray Firth, SNH, the INCC and MSS agreed with the conclusions reached in the

ES that disturbance arising from the Development in combination with the MORL
proposal would not be detrimental to the maintenance of the population of the species
concerned at a favourable conservation status in its natural range. A European
Protected Species (AEPSO) | i ¢ e natian beeaude | be
construction works are likely to cause disturbance to cetaceans. A Marine Mammal
Monitoring Pl an (fiMMMPO ProjecsEnvireamentalrMerdtorikgs p ar t
Progr amme (conditidnvoPtbig consent (see ANNEX D i DRAFT DECISION
LETTER AND CONDITIONS, Annex 2) and WDC have welcomed the opportunity to

be consulted on the MMMP. Details on marine mammal impacts are discussed further

in ANNEX ET7 APPROPRIATE ASSESSMENT.

Ornithological Impacts

The potential impacts of the Development on bird species were considered in detail

by the Company, MS-LOT and advisors during the assessment of the Application.

The Royal Society for the Protection of Bir«
the JNCC expressed concerns about the potential impact of the Development, on its

own and in combination with the MORL proposal, on several bird species using the

Moray Firth. The species of most concern were great black backed gull, herring gull,

gannet, puffin, razorbill and guillemot. Concerns over great black backed gull, herring

gull and gannet were mainly in relation to collision risk with the WTGs during

operation whereas concerns over the auk species (puffin, razorbill and guillemot)

were in relation to displacement of these species from the wind farm sites.

Of the species above all except gannet were considered in the AA as gannet is not a

gual i fying feature of the nearby Troup, Pen
Area (ASPAOJ) . Ho we v e re aral Penpan Cdast Sitk of tSpeeial Ga mr |
Scientific Interest (ASSSI0), the gannet col

therefore requires careful consideration. SNH and the JNCC advised that the colony
at Troup Head has been expanding and concluded that the Development in
combination with MORL would not have a significant adverse impact on the SSSI
gannet population.

When considering whether impacts are acceptable one must have an estimate of the
level of predicted impact and the level of acceptable change that a population can
withstand in order to make decisions on site integrity for an SPA. The common
currency approach was developed iteratively, as part of the assessment process to
inform the AA for those species at sites where initial assessment of Worst Case
Scenarios (AWCSO0) indicated a concern. The
assess the magnitude of effects where a range of potential values could influence
the outcome of the assessment. This approach involved MORL and the Company,
the JNCC, SNH, and MSS agreeing the parameters which were most appropriate
when predicting the levels of impact that MORL and the Development were likely to
have on bird populations. The common currency allowed numbers to be generated
for collision and displacement effects for each species of concern giving a
cumulative impact from the MORL and BOWL developments. The approach
informed changes from WCS to scenarios with lesser effects.
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MSS, the JNCC and SNH used different assessment methods when providing
advice on the level of acceptable change. The JNCC and SNH used a method called
Potenti al Bi ol ogi cal Removal (APBRO)

Bi ol ogical Change (AABCO0) tool to the
developed by MORL and the Company, as MSS believed that this method used the
best available evidence (full details of these methods are provided in Appendix 17
Technical Bird Appendix). There was initially some uncertainty over whether
predicted impacts were acceptable for great black-backed gull and puffin from the
East Caithness Cliffs SPA (see Appendix 11 Technical Bird Appendix for details),
however although different assessment methods were used, the JNCC, SNH and
MSS all finally advised that the Development and the MORL proposal will not
adversely affect site integrity of the SPAs of concern (East Caithness Cliffs SPA,
North Caithness Cliffs SPA and Hoy SPA). The AA undertaken (see ANNEX E i
APPROPRIATE ASSESSMENT) concluded the Development and the MORL
proposal will not adversely affect site integrity of these three SPAs.

Some background information on the East Caithness Cliffs SPA and on the
population trends of puffin and great black backed gull (the two species where
greatest concerns have been raised) is provided below:

East Caithness Cliffs SPA

The East Caithness Cliffs SPA is located on the east coast of Caithness in northern
Scotland (Figure 1.). The site comprises most of the sea-cliff areas between Wick
and Helmsdale. The cliffs are formed from Old Red Sandstone and are generally
between 30-60 m high, rising to 150 m at Berriedale. Cliff ledges, stacks and geos
provide ideal nesting sites for internationally important populations of seabirds,
especially gulls and auks. The seabirds nesting on the East Caithness Cliffs feed
outside the SPA in inshore waters as well as further away. The cliffs overlook the
Moray Firth, an area that provides rich feeding areas for fish-eating seabirds. The
site qualifies as an SPA:

A under Article 4.1 of the Wild Birds Directive by supporting populations of
European importance species listed in Annex | of that Directive - peregrine
falcon;

A under Article 4.2 of the Wild Birds Directive by supporting populations of
European importance of the following migratory species 1 guillemot, herring
gull, kittiwake, razorbill and shag; and

A assemblage qualification under Article 4.2 of the Wild Birds Directive by
regularly supporting at least 20,000 seabirds (during the breeding season the
area regularly supports 300,000 individual seabirds including: puffin, great
black-backed gull, cormorant, fulmar, razorbill, guillemot, kittiwake, herring
gull, shag.

wher e
Popul

Puffin - The UK popul ation of puffin is approxim

10% of the biogeographic and world populations. At time of designation the East
Caithness Cliffs SPA was estimated to support 1750 pairs or 0.03% of the UK
population. During the assessment process for the MORL and BOWL applications,
uncertainties about the population sizes at the time of designation, and subsequent
trends, of this SPA arose. The most recent counts indicate that the population
currently comprises approximately 274 pairs. When considering this figure with the
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estimate at designation it was initially considered that the population had declined
substantially, however it is now believed that the population is fairly stable as the
estimate at time of designation is believed to be incorrect. Due to these uncertainties
the JNCC and SNH considered the East Caithness Cliffs SPA population together
with the North Caithness Cliffs SPA population to inform their final advice on puffin.

Great black-backed qull - The UK population of great black-backed gull is
approximately 17,000 pairs which is 16% of the biogeographic population or 10% of
the world population. At time of designation the East Caithness Cliffs SPA supported
800 pairs or 0.5% of the UK population. The most recent counts indicate that the
population currently comprises approximately 150 pairs. Large species of gulls
(including great black-backed gull) experienced a period of rapid population growth
and range expansion in the North Atlantic from the late 19th to the later part of the
20th Century. This was likely due to release from persecution and increased
availability of fish discards and landfill refuse. Improvements in the management of
these wastes are one of the most likely causes for the decline in populations of large

gul | Sspecies in Scotland since the 19800s,

their range. Between operation Seafarer (1969-70) and the Seabird Colony Register
(1985-88) the UK population declined by 7%, with a further 4% decline by Seabird
2000 (1998-2002). In Scotland, the population declined by 4% between 1969-70 and
1985-88, and a further 4% by 1998-2002. In Scotland the decline appears to have
continued since 1999 but data from Caithness suggests that the population has been
stable in more recent years.

Habitats Requlations Appraisal

Owing to the view of SNH and the JNCC that the Development is likely to have a
significant effect on the qualifying interests of a number of SPAs and SACs, MS-LOT,
on behalf of the Scottish Ministers, as the competent authority, was required to carry out
an AA. Having carried out the AA (considering all the advice received from SNH, the
JNCC and MSS) it can be ascertained with sufficient confidence that the
Development, subject to appropriate conditions being included within the consent,
will not adversely affect site integrity of any of the identified SPAs and SACs assessed
to have connectivity with the Development. SNH and the JNCC agreed with all
conclusions reached in the AA. A full explanation of the ornithology issues and
justification for decisions regarding site integrity is provided in Appendix 1 71
Technical Bird Annex and ANNEX ET APPROPRIATE ASSESSMENT.

SNH, the JNCC and MSS recommended that certain conditions be included on any
consent which would allow this 750 MW Development to be implemented. These
conditions have been included in the draft decision letter and consent attached at
ANNEX D DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Summary

MS-LOT has undertaken a full and thorough consultation with relevant stakeholders
and members of the public and are of the opinion that there are no considerations
which would prevent consent being granted to the Development in its current
|l ocation subject to the i mposition of

The Application has been considered fully and carefully, as have its accompanying
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documents and all relevant responses from consultees. Third party representations
received have also been considered.

MS-LOT is satisfied that whilst the Development would have an impact on the
environment, by taking into account the extent to which any environmental effects
will be reduced by measures the Company has agreed to take, or will be required to
take, under the conditions attached to the section 36 consent and marine licence, the
environmental issues can be appropriately addressed by way of mitigation and
monitoring and that any impacts which remain are outweighed by the benefits the
Development will bring.
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SACs & SPAs relevant to Moray Firth Offshore Wind Developments

Type Name ID Site Name - A
SPA 1 |EastCaithness Cliffs i
SPA 2 North Caithness Cliffs
SPA 3 Hoy
SAC 4 Dornoch Firth and Morrich More
SAC 5 Moray Firth
SAC 6 Berriedale and Langwell Waters
SAC % River Evelix
SAC 8 River Moriston
SAC 9 River Oykel
SAC 10 River Spey
SAC 11 River Thurso
SAC 12 River Borgie
SAC 13 River Dee
SAC 14 River Naver
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Figure 1. Location of the BOWL and MORL wind farm developments in the
Moray Firth and the relevant SPAs and SACs.
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CONSULTATION EXERCISE

Consultation on the Application, Environmental Statement and Supplementary
Environmental Information Statement

Under Schedule 8 to the Electricity Act, and Regulations made under that Act
(Electricity (Applications for Consent) Regulations 1990 ( it he 1990 )Regul at
the Scottish Ministers are required to consult any relevant Planning Authority
(although as the Development in respect to which this Application for section 36

relates is wholly offshore the cl osest pl an
Aut horityd wunder ntaddeion Ed ceneply with ¢che ElgctrickycWojks |

(Environment al | mpact Assessment) (Scotl an
Regul ationso), there is a requirement to ¢

Protection Agency (ASEPAO) oda concarned by she her p €
proposed Development by reason of their specific environmental responsibilities. As

the JNCC are the statutory conservation body for the offshore area (outwith 12

nautical miles) they have also been consulted as part of the cable route for the
Development lies out with 12 nautical miles.

In complying with the EIA Regulations, the Company identified the proposed
Development as an EIA development and hence one which would require an ES.
This ES should describe the environmental impacts and the proposed mitigation
measures associated with the Development.

MS-LOT consulted a wide range of relevant organisations including colleagues

within the Scottish Government on the Application and ES, and as a result of issues

rai sed, the required Supplementary Environm
In accordance with the statutory requirements, as part of the overall consultation,

MS-LOT sought the advice of SNH, the JINCC, SEPA and the Planning Authorities

most local to the Development.

Due to a revision in the proposed cable route to shore, and further work being
required for ornithology and bottlenose dolphin population modelling to inform impact
assessments (including HRA), further information was requested from the Company.
The SEIS was received by MS-LOT on 29" May 2013 and public notices placed in
all publications where the original application was advertised to notify any interested
parties. MS-LOT consulted on the SEIS with all the organisations invited to comment
on the original Application and ES.

Statutory Consultees

Mor ay Co un c iPlaming &iRdduilatdry Services Committee considered the
Development and stated that they did not object to the Development.

The Hi ghl and Codidmat bbject {o thé BPe@ebopment however, in their
response, a number of points were raised for inclusion either as conditions or further
consideration. This included, but is not limited to, information on visuals of the
proposed Development as well as a TV and radio reception mitigation plan.
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During the scoping phase of the Development, THC had requested that
visualisations be submitted to The Highland Council standards (which differs from

t he SNH standar ds) as set out i n Hi ghl and

Standards for Wind Energy Developmento.

the original Application, however were later provided to THC. Upon review, THC did
not consider that the visuals presented followed the guidance and therefore
requested that they be redone. The Company revised the visuals as requested and
presented these to the THC. Although the THC did not object to the Development
they did not feel that issues over the visuals had been fully resolved as in their
opinion the Company WTGs are not of the scale that one would expect given that
the Development is closer to shore than the Moray Offshore Windfarm development.
Their concerns however were not sufficient to cause them to object to the
Development. THC requested that it be consulted and its opinion be taken into
account when designing the final layout and lighting requirements of the wind farm,
alone and in combination with the neighbouring wind farms. As the wind farm is
located out with the remit of THC, the final layout and lighting scheme of the WTGs
will be provided for information purposes only prior to Commencement of the
Development. Conditions covering this request (Design Statement and Lighting and
Marking Plan) are included in this consent at ANNEX D i DECISION LETTER AND
CONDITIONS, Annex 2.

THC recommended conditions that should be considered and attached to any
consent should consent be granted to the Development. The suggested conditions
concerned Gross Value Added (AGVAO) 1in
Hi ghl ands, engagement with Highlandds
socio-economic returns from the Development, the potential for a turbine
manufacturer to locate in the Highlands and a visitor centre within Caithness. These
are matters that cannot be provided for within conditions to be attached to a section
36 consent. Where appropriate, enforceable conditions are reflected in the draft
decision letter and consent attached at ANNEX D i DECISION LETTER AND
CONDITIONS, Annex 2.

THC requested that a fishing industry liaison group be established to help address
the concerns of the industry. The Moray Firth Commercial Fisheries Working Group
has since been set up and has met to begin discussions on issues, concerns and
mitigation measures. A condition relating to continued membership of this group is
included in this consent at ANNEX D 7 DECISION LETTER AND CONDITIONS,
Annex 2.

Scottish Natur al Heri tage (ASNHO) an
Commi tt ee [(stathtdhyCcOnsyltees, provided a joint interim response to the
Application on 19" July 2012 stating that further information was required in order to
assess the impacts on many of the receptors. SNH and the JNCC highlighted the
need for further discussion on impact assessments and HRA for key bird species
from a number of SPAs as the Development is located within the foraging range of a
number of SPA breeding seabird colonies (e.g. the mean-max foraging range of
puffin is 105.4 km (Thaxter et al. 2012)) thus establishing connectivity. This advice
was followed up by a series of meetings with the Company to determine what

The

t er me
renewe

d t he

information was required. Fol | owi ng the Companyds submissi

2013, SNH and the INCC provided their formal advice on 8" July 2013.
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SNH and the JNCC advised that the Development is likely to have a significant effect
on the qualifying interests of a number of SACs and SPAs. SNH and the JNCC
advised MS-LOT to carry out an AA in view of the conservation objectives for these
sites.

SNH and the JNCC undertook their own appraisal of the Development and
concluded that the EIA and HRA have shown that some SPA seabird species are the
key natural heritage interest which will constrain the Development in combination
with the MORL proposal. Impacts on birds including collision risk and displacement
will occur over the operational lifespan of the wind farm. SNH and the JNCC
highlighted great black-backed gull as being of particular concern, followed by
herring gull and three auk species (puffin, guillemot and razorbill). SNH and the
JNCC used a method called PBR in their appraisal to determine whether levels of
impact would be acceptable under the Habitats Regulations.

SNH and the JNCC advised that the Development:

A would give rise an adverse effect on site integrity at the East Caithness Cliffs
SPA in respect of great black-backed gull both alone and in combination with
the MORL proposal,

A could give rise to an adverse effect on site integrity at the East Caithness

Cliffs SPA in respect of herring gull both alone and in combination with the

MORL proposal;

could give rise to an adverse effect on site integrity at the East Caithness

Cliffs SPA in respect of puffin in combination with the MORL proposal;

could give rise to an adverse effect on site integrity at the North Caithness

Cliffs SPA in respect of puffin in combination with the MORL proposal;

could give rise to an adverse effect on site integrity at the East Caithness

Cliffs SPA in respect of guillemot in combination with the MORL proposal;

could give rise to an adverse effect on site integrity at the East Caithness

Cliffs SPA in respect of razorbill in combination with the MORL proposal.

> > > >

In addition to the SPA species bulleted above, SNH and the JNCC advised that
neither collision nor displacement (as a consequence of both the Development and
the MORL proposal) would have a significant adverse effect on the gannet
population of the Gamrie and Pennan Coast SSSI.

Following the advice on the SPA bird species likely to be affected, a series of

meetings were held with the JNCC and SNH, MSS and both BOWL and MORL to
resolve fAcommon currencyo issues to support
assessment and comparison between the two development proeosals. Following

these discussions SNH provided updated ornithology advice on 29" October 2013 to

MS-LOT. SNH and the JNCC concluded the following for the cumulative assessment

based on the Companyds Most Likely Scenario
WCS of 339 WTGs:

A no adverse effect on site integrity at East Caithness Cliffs SPA for great black-
backed gull, if cumulative collision risk mortality is no greater than 6 birds per
annum;

A no adverse effect on site integrity at East Caithness Cliffs SPA for herring gull;
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no adverse effect on site integrity at East Caithness Cliffs SPA for Pulffin, if
cumulative displacement amounts to no more than 24 pairs per annum;

no adverse effect on site integrity for puffin at North Caithness Cliffs SPA;

no adverse effect on site integrity for guillemot at East Caithness Cliffs SPA;
and

no adverse effect on site integrity for razorbill at East Caithness Cliffs SPA.

> > >

This advice was reviewed by MSS and their comments communicated to MS-LOT on
31°% October 2013. Clarification was sought on the great black-backed gull threshold
of 6 birds during a teleconference on the 21 November 2013 between SNH, the
JNCC, MSS and MS-LOT. SNH and the JNCC confirmed that the figure of 6 great
black-backed gull stipulated in the advice actually refers to breeding adult birds. SNH
and the JNCC confirmed that the numbers of collisions predicted by the cumulative
common currency would not result in an adverse effect on site integrity for great
black-backed gull at East Caithness Cliffs SPA.

During the determination process for the BOWL and MORL applications,
uncertainties about the population sizes of puffin at the time of designation, and
subsequent trends, from the East Caithness Cliffs and North Caithness Cliffs SPAs
arose. This resulted in the JNCC and SNH providing updated advice on puffin on the
17th January 2014. Due to the uncertainties over the population estimates, this
advice was given on the combined populations of these two SPAs. SNH and the
JNCC advised that there would be a cumulative total of 199 additional puffin
mortalities from the two Moray Firth developments (28 from BOWL and 171 from
MORL). In order to assess these impacts SNH and the JNCC used the PBR method
to calculate revised limits of acceptable change for a joint SPA population of 7345
pairs of puffin i the total number of puffin at East and North Caithness Cliffs SPAs
recorded during the Seabird 2000 survey. SNH and the JNCC advised that the
current population trends are uncertain, so they used a range of f values from 0.3 7
0.5, making the precautionary assumption that overall trends are stable or declining.
Using the PBR method, the limit of acceptable change for the overall population
across both SPAs, falls within a range of 212 i 354 puffin mortalities. SNH and the
JNCC conclude that the predicted level of puffin mortality across the BOWL and
MORL wind farm sites is within limits of acceptable change and will not result in any
long-term impacts on the viability of the puffin population across the East and North
Caithness SPAs, therefore there would be no adverse effect on site integrity in
respect of either the East or the North Caithness Cliffs SPAs. SNH and the JNCC
also advised that this combined assessment addresses the requirements for HRA of
this qualifying interest at both SPA sites.

With regards to marine mammals SNH and the JNCC concluded that they were
satisfied with the assessment methods presented in the ES and SEIS and the
conclusion reached, that there would be no long-term effects from underwater noise
disturbance on the bottlenose dolphin population from the Moray Firth SAC or the
harbour seal population from the Dornoch Firth and Morrich More SAC, thus no
adverse effect on site integrity of either SAC. SNH and the JNCC advised that it has
not been established whether there is a link between the use of ducted propellers
and the corkscrew injuries which have been recorded in seal species over the last
couple of years. Research in this regard has been commissioned by Marine Scotland
and SNH and is currently being undertaken by the Sea Mammal Research Unit
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( A S MR A oondition requiring a Vessel Management Pl an ( Aiv MPO)
this consent at ANNEX D i DECISION LETTER AND CONDITIONS, Annex 2. The

VMP will consider measures to mitigate potential corkscrew injuries to seals, and

SNH and the JNCC will be consulted on this plan.

With regards to Atlantic salmon, freshwater pearl mussel and sea lamprey SNH and
the JNCC concluded that the Development would not result in any adverse effect on
site integrity for any of the freshwater SACs considered to have connectivity with the
Development.

With regards to habitat interests SNH and the JNCC concluded that the
Development would not result in any adverse effect on site integrity of the Moray
Firth SAC, although this would require further consideration should a further marine
licence application be made for the dredging and disposal of sediment in connection
with gravity bases, if used.

The AA carried out by MS-LOT concluded that the Development and the MORL
proposal will not adversely affect site integrity of any of the freshwater SACs, the
Dornoch Firth and Morrich More SAC or the Moray Firth SAC. SNH and JNCC
agreed with these conclusions reached in the AA.

SNH and the JNCC advised that a EPS licence would be required due to the
potential for disturbance to cetacean species. An EPS licence(s) will be applied for
when the final wind farm layout, design and foundation options have been confirmed.

A key concern of SNH and the JNCC in respect of marine fish, relates to underwater
noise impacts from pile-driving of the WTG foundations during construction on cod
and herring. It is recommended that during pile driving events, a reduction in the
blow force used to hammer in the pile, could mitigate noise impacts during peak
spawning periods for these species. SNH and the JNCC also recommended pre and
post construction monitoring of sandeels be carried out.

Benthic surveys by the Company identified a potential Priority Marine Feature
(APMFO) (SS. SCS. | CS. MoJblGCeatyised thatNtis isaandkept h e
water version of the PMF biotope found in shallower waters. Further consideration of

this biotope should be given through consideration in the Construction Method
Statement (ACMSO0) of siting of WTGs.

For visual impacts, SNH advised that the key landscape, seascape and visual
impacts of the Development in combination with MORL will occur in a core area
along a 39 km stretch of the Caithness coast from Noss Head in the North, to
Dunbeath in the South. Here at its closest the Development is 13.5 km from shore
with the MORL proposal being 22 km from shore. SNH suggested that the BOWL
and MORL proposal are likely to be perceived as a single wind farm lying offshore,
parallel to the coast. The wind farms will form a prominent new feature (some 19 km
in length) on the skyline of the open sea. The visual impacts are primarily caused by
the Development, rather than the MORL wind farms due to its closer proximity to
shore. The impacts on the Moray and Aberdeenshire coastline were considered to
be negligible.
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SNH and the JNCC requested that conditions be attached to any consent to mitigate
their concerns. Where appropriate, enforceable conditions are reflected in the draft
decision letter and consent attached at ANNEX D i DRAFT DECISION LETTER
AND CONDITIONS, Annex 2.

The Scottish Environment Pr ot, adctatutarynconguiee,n cy ( i

stated that it did not object to the Development provided that certain conditions were
applied as follows:

A a site specific Environmental Management Pl an (AEMPO) mu

submitted for the written approval of the determining authority (in
consultation with SEPA) (and other agencies such as SNH as appropriate)
and all work shall be carried out in accordance with the approved plan.

SEPA advised that the Development would not be likely to result in the downgrade in
any water bodies. However given that the accidental introduction of Marine Non-
Native Species (AMNNSO) has been highl
SEPA recommended that controls should be included in development planning and
marine licensing for MNNS in line with Water Framework Directive and Marine
Strategy Framework Directive objectives, and European Union Biodiversity Strategy
targets. Accidental introduction of MNNS can also occur via attachment to
construction plant, specialised equipment and moorings as these are moved from
one area to another. SEPA therefore asked that the measures to minimise the risk of
introducing MNNS into the area be included in the EMP.

SEPA also requested that a condition is attached to any consent requiring the
preparation of a monitoring and mitigation scheme for potential impacts on the
adjacent coastline. This request, together with the request for an EMP, will be
captured under a wider condition for environmental monitoring and mitigation as
reflected in the draft decision letter and consent attached at ANNEX D i DRAFT
DECISION LETTER AND CONDITIONS, Annex 2.

Non Statutory Consultees

TheAssociation of Sal mon FioBkjdtte to the (Bechpmerd
due to there being insufficient information to make an adequate assessment of the
potential negative effects on salmonids. The concerns raised included the impacts

i ght eo

(i ASF

from noi se during construction, El emgt r o Ma

impacts on prey species and aggregation effects of the turbines resulting in
aggregations of predators. The ASFB recognises that these information gaps can
only reasonably be filled by large scale strategic research and have requested the
inclusion of a formal mitigation agreement on any consent.

SNH and the JNCC have concluded that the Development would not result in any
adverse effect on site integrity of any freshwater SACs considered to have
connectivity with the Development. SNH and the JNCC state in their advice that they
considered other SACs, but only gave their assessment on those SACs where there
may be connectivity with the Development. MS-LOT also concludes, after carrying
out an AA, that the Development will not adversely affect site integrity of any
freshwater SAC designated for Atlantic salmon, freshwater pearl mussel and sea
lamprey considered to have connectivity with the Development.
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MS-LOT recognises that current scientific knowledge could be improved to better
understand the migratory movements and behaviour of salmonids at sea and any
interaction they have with renewable energy devices. In anticipation of this, MSS

prepared a report AThe Scope of Research Re
Trout and European Eel in the Context of Of f shor e Renewabl esdo (M

2013). From this scoping report MSS has identified the need for, and commenced
the preparation of a national strategy plan to address the research and monitoring
requirements for diadromous fish in the context of possible interaction with the
emerging marine renewable energy industry. In taking this process forward, two
meetings were arranged with relevant stakeholder groups to identify their
perspectives on research priorities. Proposals included: the development and
anal ysi s of Scotl andods nati onal fish
datasets on salmon smolt populations in Scotland (to assess migration run times)
and particle tracking model development, to name a few. Some of the above
proposals such as the expansion of the fish counter network are already progressing
as funding has been secured for the scoping stage.

The ASFB have met with the Company and recognise the willingness of the
Company to contribute to, and participate in strategic monitoring and potentially build
mitigation options into the wind farm construction schedule.

The ASFB suggest that renewable developments be conditioned to provide that such
developers participate in a national strategy at a local level, or by agreement, part
fundl arger projects. As conditioned in t
Regi onal Advisory Groupo (AMFRAGO) wil
Ministers on the suitability of any monitoring proposal for Atlantic salmon, sea trout
and/or European eel that the Company must undertake, however the Scottish
Ministers will have final approval over any recommendations from the MFRAG. The
requirement for the Company to contribute at a local level (the Moray Firth) to a

count ¢

hi s coc
I

hav

monitoring strategy beingdevel oped from AThe Scope of Res

Atlantic Salmon, Sea Trout and European Eel in the Context of Offshore

Renewabl esd is captured in the dr aANNEX eci si c

D17 DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Bond Offshore Helicopters did not object to the Development and had no
comments to make.

Bristows Helicopters Limited did not object to the Development, however advised
that views should be sought from the Beatrice Oil Field platform owner/ operators
Ithaca Energy, Wood Group and Talisman Energy with regard to any commercial
impacts of the Development or any impacts on platform safety or any other impacts.
This was done and their response is detailed further below.

British Tel daidootrobjéctiaB if cofcluded the Development should not
cause interference to its current and presently planned radio networks.

The Chamber of Shi ppid mag objedi @®otBeo Pevelopment and
acknowledged that the proposed wind farm site is in an area with relatively low levels
of commercial shipping activity and that the main concentrations of traffic on the
Pentland Firth route are some 4-5 nautical miles from the site boundary. The CoS
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agreed that the impacts on commercial shipping are likely to be relatively low,
however raised some concerns over the cumulative impacts of the BOWL and
MORL wind farm developments on navigation. The CoS advised that the turbines
being aligned in straight lines would be an important mitigation measure. They also
raised concerns about the possibility of the anchor interaction with both cable route
options, particularly in the Spey Bay area and requested that navigational
stakeholders should be consulted on t
assessment. The CoS also stated that a full rationale for the possible application for
50m operational safety zones should have been provided in the ES. These safety
zones will need to be applied for through Department of Energy and Climate Change
(ADECCO) .

The Company responded to the CoS on the points raised above, giving a
commitment to working collaboratively with  MORL to support the effective
management of cumulative impacts to navigational safety. The Company also
advised that further assessment of operational safety zones would be carried out. If

he

safety zones are not justified the Navigat

updated to assess any changes in risk as a result of their removal.

The requirement for a BPI assessment will be captured in the draft decision letter
and consent attached at ANNEX D i DRAFT DECISION LETTER AND
CONDITIONS, Annex 2.

The Ci vi | Avi at i on Addtntt olbject toythe Ddavelopndeat) however
the CAA highlighted relevant policy statements and guidance relating to standards
for lighting of offshore WTGs which the Company should adhere to. The CAA
advised that there is a requirement to mark tall objects on aeronautical charts and
this canbe achieved by informing the UK
latitude, longitude and height of the WTGs. This should be done in advance of
construction to enable the charts and databases to be updated in sufficient time to
make aviators aware of the presence of a new obstacle. A condition capturing this
requirement is reflected in the draft decision letter and consent attached at ANNEX
D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

The Crown Estate ( i T C Hid )not object to the Development and had no
comments to make.

Hydr og

The Def ence I nfrastructure Organi satinitaly (ADI O
objected to the Devel opment citing concerns

radar at RAF Lossiemouth. The DIO stated that wind turbines have been shown to
have detrimental effects on ATC and Range Control radars. These effects include
the desensitisation of radar 1 n the vi
aircraft returns which air traffic controllers must treat as real. Following discussions
with, and further consideration of the mitigation proposals submitted by the Company
to the DIO, the DIO confirmed that they were prepared to withdraw their objection
subject to conditions being attached on any consent. These conditions are reflected
in the draft decision letter and consent attached at ANNEX D i DRAFT DECISION
LETTER AND CONDITIONS, Annex 2. The DIO removed their objection.
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The Health and Safety Executive ( i H S Hid ot object to the Development and
had no comments to make.

Historic Scotland ( A H Sda@ )not object to the Development and considered that
there will be no significant adverse effects on marine or terrestrial assets within their
statutory remit. HS are content with the assessment of potential effects on marine
archaeology and with the proposed mitigation strategy in relation to identified sites
which have archaeological potential.

HS have recommended a condition for inclusion on any consent requiring the
implementation of the Protocol for Archaeological Discoveries (Offshore Renewables
Projects). This will be captured in the draft decision letter and consent attached at
ANNEX DT DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

The Inshore Fisheries Group ( A | Fd@lingt object to the Development but raised
some concerns about a lack of detail in some assessments. The IFG were
concerned that there was no evidence regarding impacts on fisheries including
squid, scallops, langoustines, lemon sole, plaice and hake. The IFG also considered
that there was a lack of information on the potential impacts of piling on spawning
and breeding grounds particularly for squid. MSS have advised that cod, herring and
sandeels will require specific monitoring; species which are caught incidentally
during these surveys will also be recorded. Conditions requiring surveys for cod,
herring and sandeels will be captured in the draft decision letter and consent
attached at ANNEX D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Ithaca Energy (responding on behalf of Ithaca, Talisman and Wood Group
PSN) initially raised some concerns regarding the Development, however after
meeting with the Company no objection was raised by Ithaca Energy subject to
conditions being attached to the consent. These conditions relate to the positioning
of cables or structures within certain distances of infrastructure of interest to Ithaca
Energy. These will be captured in the draft decision letter and consent attached at
ANNEX D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

One of the proposed conditions has led to the Company altering the cable route to
shore, details of this are provided in the SEIS. A condition relating to the positioning
of the cable route is to be included in the transmission infrastructure marine licence.

TheJoint Radi o Comp any didnotrobjecteodhe DaveloRnaehto )

Marine Scotland Sci enc e (ditl M& 8Shkjeyt to the Development, however
requested further clarification of assessments carried out in the ES for certain
receptors in order to provide advice on the potential impacts that may arise from the
Development on each receptor. Discussion between the Company and MSS allowed
advice to be given as detailed:

Ornithology - MSS have been involved in several meetings with the Company,
MORL, SNH andthe INCCt o resol ve Acommon curren
reliable cumulative impact assessment and comparison between the Development
and MORL proposal. Following these meetings, MSS provided advice having
considered the final advice from SNH and the JNCC. MSS noted that SNH and the
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JNCC had based their advice predominantly on the use of PBR and advised that this
method did not use the best available evidence for establishing acceptable levels of
change.

MSS applied the ABC tool to the population model outputs provided by MORL and
BOWL to estimate acceptable | evels of
calculated thresholds.

MSS recognise that no method for assessing the significance of predicted effects is
without its issues, however advised that the population model outputs with the
precautionary application of the ABC tool (alongside sense checking against PBR)
provides the best available information for undertaking the assessment.

MSS provided advice to MS-LOT on 31 October 2013 having considered the advice
provided by SNH and the JNCC on 29" October 2013. MSS advice is detailed
below:

A Greater black-backed gull at East Caithness Cliffs SPA - no adverse effect on

site integrity if cumulative mortality is approximately 10 birds of all ages per

annum. The application of the ABC tool gave a threshold of 15 to 20,

therefore 10 is precautionary (to align more closely with figure of 6 advised by

the JNCC and SNH - see Appendix 11 Technical Bird Appendix below for

a full explanation of these figures and details of the issue regarding breeding

birds and birds of all ages);

Herring gull at East Caithness Cliffs SPA 1 agree with the JNCC and SNH

that there will be no adverse effect on site integrity;

Guillemot at East Caithness Cliffs SPA i agree with the JNCC and SNH that

there will be no adverse effect on site integrity;

Razorbill at East Caithness Cliffs SPA - agree with the JNCC and SNH that

there will be no adverse effect on site integrity;

Puffin at East Caithness Cliffs SPA, no adverse effect on site integrity. MSS

do not agree with the assessment method used by the JNCC and SNH and

consider that the displacement effects were overestimated and highly

precautionary.; and

A Puffin at North Caithness Cliffs SPA i agree with SNH and JNCC that there
will be no adverse effect on site integrity.

> > > >

Following the uncertainties over the population estimates cited for puffin from the
and East and North Caithness Cliffs SPAs MSS completed a further assessment of
the potential impacts, again applying the ABC tool to the population model outputs.
MSS advised that there would be no adverse effect on site integrity of the East and
North Caithness Cliffs SPAs with respects to puffin if they were considered
independently or together.

A full explanation of the ornithology issues and justification for decisions regarding
site integrity is provided in Appendix 11 Technical Bird Annex and ANNEX E i
APPROPRIATE ASSESSMENT.

Marine Mammals - For bottlenose dolphin, MSS advised that the most appropriate

chang

reference population to assess impacts againstisthe Coa st al East Scotl an

42



with a population of between 162 and 253 (median 195) animals. MSS advised that
noise propagation modelling indicates that bottlenose dolphins may receive noise
levels sufficient to cause disturbance in some areas of their range, and therefore an
EPS licence will be required for bottlenose dolphins. However, evidence from the
PVA modelling indicates that there will be no impact on the favourable conservation
status of the population. MSS also provided advice for the Moray Firth wind farms in
combination with the Moray Firth port developments (Nigg, Ardersier and
Invergordon) and advised that these developments in combination would not result in
an adverse effect on the integrity of the Moray Firth SAC.

For harbour porpoise, MSS advised that the appropriate management unit for
harbour porpoise is the North Sea. This area is estimated to contain 227,298
animals, with 95% confidence intervals ranging from 176,360 to 292,948 animals.
Evidence from studies of harbour porpoise responses to seismic surveys in the
Moray Firth suggests that animals were displaced by noise effects within 10 km,
however return with a few hours. Based on the information provided in the ES, MSS
advised that the Development in combination with MORL will not have a significant
adverse effect on the North Sea, or Moray Firth harbour porpoise population.

For minke whale, MSS advised that the management area for minke whale is British
and lIrish waters. This area is estimated to contain 23,163 animals, with 95%
confidence intervals ranging from 13,772 to 38,958. MSS advised that disturbance
from piling will not affect the favourable conservation status of the minke whale
population. However, disturbance of individual animals is likely to occur, both inside
and outside of Scottish Territorial Waters, from both the Development and MORL,
necessitating the requirement for an EPS licence.

For harbour (common) seal, MSS advised that the population effects were assessed
through a seal assessment framework and were presented in the ES. The results
demonstrated that for both the Development alone, and in combination with MORL,
there would be an effect on the population of harbour seals within the Moray Firth
seal management area during the construction period, but that this population would
recover following the end of construction. Advice from SNH and the JNCC on this
basis stated that there would be no adverse effect on site integrity of the Dornoch
Firth and Morrich More SAC.

For grey seal, MSS advised that they are in agreement with the conclusions reached
in the ES that the numbers of grey seals that may be affected by the Development
do not pose a risk to their population status.

MSS expect the JNCC piling guidelines to be followed and would look to develop
strategies that would minimise the impacts of disturbance to all marine mammal
species. MSS have also requested that monitoring be carried out to validate
predictions made in the ES regarding levels of disturbance and the effect of the
Development on populations of marine mammals. MSS are aware that the Company
and MORL have been consulting with the University of Aberdeen on a Marine
Mammal Monitori ng Pl an ( AMMMPO) that would address
useful evidence to inform future rounds of wind farm development. Conditions
detailing required mitigation and monitoring for marine mammals are reflected in the
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draft decision letter and consent attached at ANNEX D i DRAFT DECISION
LETTER AND CONDITIONS, Annex 2.

Commercial Fish - MSS raised concerns over the cumulative impacts on the scallop
fishery and also on the impacts on vessels under 15 m which would be more limited
to the grounds they are able to access. The Company identified only one small
vessel fishing scallops in the Development site. MSS recommended the
i mpl ementation of a O6Fisheries Working

Group

industry. The O Mor aDevelbpers Group OGomrmencialrFisherids n d
Working Group€FWEMFOWBRE& since been establis

first time on the 18™ April 2013. Mitigating the construction, operational and
decommissioning impacts of the Development, in combination with the adjacent
MORL proposal, was identified as the key aim for the MFOWDG-CFWG. A condition
for the Company to continue its involvement in the MFOWDG-CFWG s reflected in
the draft decision letter and consent attached at ANNEX D i DRAFT DECISION
LETTER AND CONDITIONS, Annex 2. MSS welcome the commitment by the
Company for continued engagement with the fishing industry and participation in the
MFOWDG-CFWG within the Moray Firth area. MSS recommend a 1m minimum
cable burial depth where possible; cable protection and over trawl surveys post
installation. These requirements will be captured in the Cable Plan, which is a
condition of consent, and is reflected in the draft decision letter and consent attached
at ANNEX D1 DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Marine Fish - MSS requested that the Company conduct a post consent/pre-
construction sandeel survey to ascertain the distribution of sandeels across their site
and provide additional baseline information. This would then be used in conjunction
with a post-construction survey to validate the ES assessments of low impact to
sandeels. MSS advised that the Company should carry out a pre-construction cod
survey to build an improved knowledge base of spawning sites within the Moray
Firth. Post construction cod surveys are also required. Herring surveys will be
required during August-October prior to construction and will help to refine mitigation
measures to reduce impacts on the Orkney/Shetland stock. Should the proposed
mitigation not be suitable MSS advised that there should be a piling restriction of up
to 16 days which should be determined following analysis of the survey data. The
survey requirements are captured in the draft decision letter and consent attached at
ANNEX D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Migratory Fish - MSS stated that there is uncertainty over migratory routes, limited
information on behavioural responses to noise and a lack of robust monitoring of
wind farm construction activities, and therefore it should be recognised that any
assessment of likely impact will be highly uncertain. MSS stated that operational
noise is one of the greatest concerns to migratory fish as it is a long term impact and
could affect migratory routes and behaviour. MSS welcomed the burial of cables to
reduce potential impacts from EMF and suggested that construction outside peak
migration periods for smolts should be considered. The fact that the export cable will
be directionally drilled to 800 m from shore was recognised a mitigation which would
provide additional protection at the landfall area close to the mouth of the River
Spey. The requirement for this would be captured in marine licence conditions for the
transmission infrastructure. MSS advised that rivers from further afield on the
Scottish east coast should be given HRA consideration in addition to those identified
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by SNH. MS-LOT consider that completing an AA on the SAC rivers where SNH
identified likely significant effect (which were those closest to the Development) is
sufficient to ensure compliance with the Habitats Regulations.

MSS recommends that the main priorities at this stage regarding diadromous fish are
to develop plans for monitoring diadromous fish in the vicinity of the Development
and to ensure that suitable mitigation measures can be applied proportionately to

any impacts detected during monitoring. T
Sal mon, Sea Trout and European Ee-g¢goinghotmi t or i r

the aim of trying to address the many unknowns surrounding the life patterns of
diadromous fish. A condition has been set at ANNEX D i DRAFT DECISION
LETTER AND CONDITIONS, Annex 2, for the Company to commit to participation
in the monitoring strategy at a local level (the Moray Firth).

Aquaculture - MSS advised that there are no aquaculture sites within the proposed
boundaries of the Development site.

Physical and Coastal Processes - MSS welcomed the useful and rigorous technical
appendices and advised that cumulative effects had been properly considered. MSS
raised some questions over bathymetry data and scour which the Company
responded to.

Gravity Base Option - MSS raised some concerns about the design envelope
approach and the difficulties of assessing impacts for the different scenarios.
Questions were raised as to how realistic some of the options presented were,
particularly concerning the use of gravity bases. It has since been agreed with the
Company that if gravity bases are to be used this will require a further marine licence
application for the dredging and disposal of the sediment associated with this option.

Marine Scotl and Co nsgdnierd with the Qevel@®@n€ni as long as
there is continued consultation with fisheries interests. This will be achieved through
the MFOWDG-CFWG which has been established by the Company together with

MORL , MS S, Scottish Fi sher meno6s Federatio

monitor the interaction between the Development and the fishing industry in the
area.

The Mar i ti me & Coast guar draisédg eon abjgctior( fbMKeA 0 )

Development subject to conditions being attached to any consent. In their initial
response the MCA requested the submission of the bathymetry data to support the
Navigati onal Ri sk Assessment (ANRAO) .

MCA also commented that the ES used out of date references to Emergency Tug
Vessels (AETVsodo) and misquoted the int

Sal vage and Towage (ACASTO) services.

references used were correct at the time of writing and would be updated in the
Emergency Response Plans. The MCA were content with this response. The
condition requiring a detailed Emergency Response Plan is reflected in the draft
decision letter and consent attached at ANNEX D i DRAFT DECISION LETTER
AND CONDITIONS, Annex 2.
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The Moray Firth Partnership ( i MF BHid ot object to the Development. They had
been informally notified of concerns from their members including potential effects on
wildlife, visual impacts and tourism impacts but stated that they were satisfied that
these concerns would be adequately reflected in the response from their members or
other organisations.

Moray Firth  Sea Trout P r o jolgected to( tiie MDieV@IDpeén) due to
significant concerns about the potential impacts of subsea noise, EMF, loss of
habitat, disturbance of prey and potential aggregation of predators. The MFSTP also
noted that it is not well understood how sea trout use the Development site and that
little confidence can be placed in the assessments carried out by the Company in the
ES. Following the submission of the SEIS, and a meeting with the Company the
MFSTP welcomed the further detail and clarity provided, however they maintained
their objection until further detail is provided on the following:

1. The joint salmonid monitoring strategy;

2. The potential of mitigation to be built into the construction strategy to minimise
the effect of piling noise;

3. That all transmission cables will be buried to 1m depth and where this is not
possible appropriate shielding will be used; and

4. That an appropriate sandeel survey will be completed before construction and
used to inform appropriate mitigation where necessary.

The MFSTP has welcomed the monitoring strategy for diadromous fish being
developed in conjunction with Marine Scotland and the commitment by the Company
to undertake a sandeel survey prior to construction as well as the commitment to
bury the transmission cables to 1m wherever possible or, where this is not possible,
shielding of the cables, using an alternative method, will be undertaken.

Points 1-4 above are reflected in the draft decision letter and consent attached at
ANNEX D1 DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Moray Offshore Renewabl, eh® have sobmitted cdpplicdtidM©O RL 0 )
(see Background Information applications v to xi above) to the Scottish Ministers in

August 2012 for three separate offshore wind farms in the Moray Firth, immediately

adjacent to the Development, initially opposed the proposed route for the export

cable from the Development as it transited the MORL Western Development Area
(AWDAO) . MORL argued this would reduce the
could be achieved within the WDA and could also lead to health and safety issues as

well as delays in construction work.

TCE, as the owners of the seabed and being responsible for the lease agreements,
informed MS-LOT that the MORL WDA, where the Company export cable is
proposed to transit, does not yet have an agreement for lease therefore MORL do
not have significant development rights for this area. Following the submission of the
SEIS and the change to the export cable route MORL objected to the Development
as the new cable route is believed to be even more prejudicial than that which was
originally proposed. The change to the route was to allow a sufficient distance
between the cable route and the Jacky platform.

46



TCE has advised that both parties have been given the opportunity to reach mutual
agreement. In the event of failure to agree, there will come a point where TCE will
determine a solution to accommodate the requirements. This will be a balanced and
fair process with both parties making written submissions. In these circumstances
the decision of TCE will be final and binding.

National Air Tr af f iintial\sabjected to thesDe\eldphant & dh
grounds of conflict with safeguarding criteria due to predicted impact on radar
systems at Alanshill. Further discussions between the Company and NATS lead to
an agreement whereby the objection from NATS could be removed subject to
conditions being attached on any consent. These conditions are reflected in the draft
decision letter and consent attached at ANNEX D i DRAFT DECISION LETTER
AND CONDITIONS, Annex 2.

Northern Light housddn& olgectdo the Dé&veldprdent however
they were unable to specify final marking and lighting requirements as the final
layout and number of turbines, as well as other infrastructure such as sub stations
and meteorological masts has not yet been confirmed. Lighting and marking
requirements will be given by the NLB once the final designs for the wind farm have
been submitted by the Company. Conditions requiring the Company to submit final
plans on layout (Development Specification and Layout Plan), lighting (Lighting and
Marking Plan) and navigational safety (Navigational Safety Plan) for approval are
reflected in the draft decision letter and consent attached at ANNEX D i DRAFT
DECISION LETTER AND CONDITIONS, Annex 2.

The Roy all Society for the Protection of Bird
initially objected to the Development and maintained their objection after being
consulted on the SEIS due to a lack of confidence in the robustness of the
methodologies used in the ornithology assessment and uncertainty in their outputs.
In addition RSPB Scotland stated that it remains apparent that a number of seabirds
will be significantly impacted by the Development and the MORL proposal, and that
although the scale of these impacts is yet to be defined and agreed there is the
potential for adverse impacts on site integrity of SPAs in the region. The Company
and MSS have engaged with the RSPB to keep them informed of the assessment
methods being used to estimate the levels of impact and also the levels of
acceptable change for the protected European sites of concern.

RSPB Scotland highlighted that recent colony counts (undertaken by SNH in 2013)
should be considered in the assessment; however this data has not yet been made
publicly available. RSPB Scotland have also raised concerns regarding the use of
the extended Band (2012) model for the estimation of the collision risk and the use of
the 98% avoidance rate in the assessments. Recent correspondence from RSPB
Scotland has highlighted their issues with the way in which the acceptable levels of
change to the populations have been estimated by MSS, the JNCC and SNH, and
they have stated that neither of the tools (PBR or ABC) are suitable for the purpose
for which they have been applied. RSPB Scotland have offered no alternative means
for assessing the levels of acceptable change, however have suggested a reduction
in scale to a total of 1000 MW for the Moray Firth region (the Development and
MORL proposals combined) in order to ensure that impacts are within acceptable
limits.
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RSPB Scotland maintain that the Development on its own and in combination with
MORL would be likely to have an adverse impact on the integrity of the East
Caithness Cliffs SPA, and that the proposed BOWL development and MORL
proposal would be likely to result in unacceptable harm to a range of seabird
species, most notably great black-backed gull, herring gull, gannet, kittiwake and
puffin. RSPB Scotland have also criticised the high degree of precision in the
estimation of predicted impacts and setting of thresholds, due to the inherent
uncertainty of the assessment process that is compounded by a lack of
understanding and empirical data on the biological and behavioural ecology of
seabirds and seabird populations. As a result, the robustness of the conclusions is
guestionable and adequate precaution should be taken. MS-LOT and MSS fully
recognise this uncertainty however feel that the assessment process has used the
best available evidence. The assessment has also been highly precautionary as
detailed in the Appendix 1 7 Technical Bird Annex below and in ANNEX E i
APPROPRIATE ASSESSMENT.

RSPB Scotland whilst not removing their objection, have been involved in talks with

Marine Scotland relating to the acceptable capacity of development. Discussions

have also been on-going to develop a National Strategic Bird Monitoring Framework
(ANSBMFO). This NSBMF will be conditioned on
Marine Scotland in the future. Based on this framework, a condition relating to the

local monitoring appropriate to the Development is reflected in the draft decision

letter and consent attached at ANNEX D i DRAFT DECISION LETTER AND
CONDITIONS, Annex 2.

The Roy all Yachting Associ at istated tiacthey hadmd ( A RY 4
objection to the Development and welcomed the minimum turbine spacing of 600
metres as well as the minimum rotor clearance of 25.4 metres above Lowest
Astronomi c al TheIRMAS refuidted thedlgcation of the Development be
provided for inclusionintheClyde Cr ui sing Club o6Sailing Dire

The Scall op As s owas eohsulied but(nb &sponse was received
directly from the organisation on the Development. However, the SA was included in
t he Scottish Fi s her man insthe Hig cbe orgahigatooms itr e s pon
represents (see Scottish Fishermands Federat

Scottish Canoe As sdudanot @bjedt to the OevelSpthan. )

TheScotti sh Fi sher mends didrnetdbleectad thedDeveldpmeht F 0 )
however concerns were raised regarding the impacts which they believe will be
major on individual fishing businesses. The SFF stated that they would like to find
practical mechanisms to achieve reasonable co-existence with the offshore
renewables industry. The SFF said that the Development would primarily affect
scallop dredging but would also interfere with the seine net haddock fishery, squid
fishery, nephrops fishery and herring spawning grounds. The Company has
indicated a desire to work with the fishing industry by drawing up an engagement
strategy which also includes a Fisheries Working Group. This has been welcomed by
the SFF and the MFOWDG-CFWG has now been set up. A condition to ensure the
Company continues its membership of the MFOWDG-CFWG and its commitment to
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the mitigation strategy is reflected in the draft decision letter and consent attached at
ANNEX D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2.

Surfers Against Slid wat ghgect toftl® AD@\Elppment however
raised some concerns about the effects on coastal processes, waves and the
potential for short term limited access to the beach where the cable landfall work was
being undertaken. The Company liaised with SAS who confirmed that concerns have
been satisfactorily addressed through modelling; however SAS requested that these
models be validated with real world wave data measured against a robust baseline
dataset. As the modelling showed predicted effects on the wave resource to be not
significant, and MSS raised no concerns in this respect, this has not been included in
the consent conditions.

Transport Scotland, through their term consultants JMP Consultants Limited, did
not object to the Development stating that the Development would not have any
significant environmental impact on the trunk road network or its adjacent sensitive
receptors.

Transport Scotland (Ports & Harbours) did not object to the Development and had
no comments to make.

The University of Aberdeen did not submit a response to the consultation due to
their involvement in the preparation of the ES.

Whal e and Dol phin Conexgressed toncern at (hé poBshle )
negative effects on cetaceans and seals citing, in particular, impacts from pile driving
and displacement effects. WDC also raised concerns over the impacts on marine
wildlife watching boat operators and pointed out that the WDC Dolphin Centre is
located in Spey Bay, close to where the cable for the Development will come ashore.

WDC stated that they would object to the Development unless certain conditions
were imposed on the consent:

A That an effective impact monitoring strategy is developed for the range of
species that can reasonably be impacted;

A That the monitoring strategy is appropriate to consider cumulative impacts
including, but not limited to, the MORL proposal;

A Collected data are made available to government, and all stakeholders, and
that an adaptive approach is applied where development is halted should
significant impacts be observed; and

A Quarterly monitoring of business impacts (for example, local marine wildlife
watching boat operators, cetacean researchers (Cetacean Rescue and
Research Unit (ACRRUO) ) and visitor cen
Centre) should be required.

In responding to the SEIS, WDC stated that there remains considerable scientific
uncertainty surrounding the impacts of pile driving on all marine mammal species
and requested involvement in the development of a MMMP. WDC suggested that
noise reduction techniques should be considered more fully. Concerns were also
raised with regards to the cumulative impacts of proposed developments along the
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wider east coast as bottlenose dolphin, harbour porpoise and minke whale all travel
throughout the range of the Aberdeen Bay and Firth of Forth developments.

A number of the recommendations made by WDC, such as the undertaking of
monitoring, have been incorporated into conditions on the consent. These conditions
are reflected in the draft decision letter and consent attached at ANNEX D i DRAFT
DECISION LETTER AND CONDITIONS, Annex 2. MS-LOT has informed WDC that
they will be consulted on the MMMP, and the WDC have welcomed involvement in
the MMMP. The suggestion of business impact monitoring however, cannot be
carried forward into a condition as Marine Scotland do not consider that any impacts
to businesses could be attributed to the Development.

CHC Helicopters, the Cromarty Firth Port Authority, Highlands and Islands
Airports Limited, the Marine Safety Forum, PA Resources, the Scallop
Association, the Scotti sh Fi sher menés @mdgha Bcotisht i on
Wil dlife Tr westcongulie® Mno nesponses were received.

Public Representations

Two (2) representations in support of the Development were received from members of
the public. A total of forty five (45) representations objecting to the Development were
received.

Representations in support of the Development cited support for the increase of
renewable projects in combating climate change and belief that the Development offers
an opportunity to develop the economy and offer employment opportunities in the area.

Representations objecting to the Development raised concerns about the impacts on
marine wildlife (including birds), fishing industry, navigation, aviation and tourism.
Negative visual impact and wind energy being unreliable and highly subsidised were
also cited as reasons for objecting in a number of representations received, as well as
being non-compliant with the Aarhus Convention, and a potential contributor to the blue
carbon effect.

The efficiency of wind energy and high subsidies

A number of respondents to the Application commented on a range of issues relating

to the efficiency of wind energy. MS-LOT consider that although the output of wind

farms is variable, and cannot be relied on as a constant source of power, the
electricity generated by wind is a necessary component of a balanced energy mix

which is large enoughtomat ch Scotl anddés demand. Power
reduces the need for power from other sources and helps reduce fossil fuel
consumption.

With regards to high subsidies, support schemes play an important role in the
development of renewable electricity schemes, particularly for more immature
technologies. Increased deployment of offshore wind turbines is anticipated to result
in declining costs, as the industry learns more about the technical issues that arise in
challenging conditions. Alongside this, a number of other factors will also impact the
future costs, including steel prices, exchange rates, labour and vessel costs.
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The challenge laid down to industry as part of the Offshore Wind Cost Reduction
Task Force is to reduce the levelised cost of offshore wind to £100 per megawatt
hour. This is clearly ambitious and will require developers to work in collaboration
and consider innovative technology and working practices. Test and demonstration
facilities will also continue to be crucial to the development of the industry and in
particular in pursuing the cost reduction agenda.

MS-LOT consider they have sufficient information regarding the efficiency of wind
energy and high subsidies, to reach a conclusion on the matter, and therefore advise
the Scottish Ministers that it is appropriate not to cause a public inquiry to be held to
further investigate this.

Visual impacts of the Development

Adverse visual impact of the Development in its proposed location was raised in the
outstanding objections to the Development. The Company in its ES indicates that the
Development would have visual impacts that range from negligible to major
dependinguponwh er e the viewer is situated.
nature conservation advisers who advise on, amongst other matters, visual impacts
on designated landscape features, advised that key landscape, seascape and visual
impacts of the Development together with the MORL proposal will occur along a
39km stretch of the Caithness coast from Noss Head to Dunbeath. Here at its
closest the Development is 13.5km from the shore with the MORL proposal being
22km from the shore. The two developments are likely to be perceived as a single
windfarm lying offshore, parallel to the coast. They will form a prominent new feature
(some 19km in length) on the skyline of the open sea. The visual impacts are
primarily caused by the Development, rather than MORL due to its closer proximity
to shore.

SNH advised that where a viewpoint/location has a panoramic and expansive
context, the offshore devel opment may
However landscape and visual effects will be adverse at specific viewpoints and
locations, especially elevated cliff tops and landmarks. This will be the case at key
viewpoints such as Wick, Sarclet, Whaligoe Steps, Lybster Harbour, Dunbeath
Castle and from stretches of the A9. Due to lighting requirements, the wind farms will
change the night-time character of seas and skies in this area where there is
currently limited light pollution. SNH advised that impacts on the Moray and
Aberdeenshire coastline would be negligible. SNH recommended that the final
turbine layout should be agreed with MS-LOT and that visualisations for this final
layout should be produced for statutory consultees and public information. MS-LOT
agrees that visualisations for final wind farm layout and design would be a necessary
to inform the public. A condition requiring the submission of a Design Statement
forms part of this consent at ANNEX D i DRAFT DECISION LETTER AND
CONDITIONS, Annex 2.

The Highland Council raised some concerns over the visual impact of the
Development as they considered that the turbines had not been represented at the
correct scale in the visualisations. There concerns were not sufficient however to
cause them to object to the Development.
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The Companyos ES includes a number of Vi

indication of the likely visual impacts. Although these are not definitive, the
visualisation material acts as a tool to help inform the decision-making process.

MS-LOT consider they have sufficient information regarding the potential visual
impacts of the Development, to reach a conclusion on the matter, and therefore
advise the Scottish Ministers that it is appropriate not to cause a public inquiry to be
held to further investigate these impacts.

Impact upon the tourism industry

Concerns have been raised by respondents to the Application regarding the
devel opment 6s potenti al i mpact upon t
watching in the Moray Firth.

In this respect, MS-LOT notes that attitudes of tourists towards wind farms have
been assessed in many studies. The results of stated preference studies have found
that generally the majority of tourists were positive towards wind farms. Omnibus
Research, commissioned by Visit Scotland in 2011, found that 80% of the survey
respondents stated that a wind farm would not affect their decision to visit an area.
The attitudes of recreational users have been researched to a lesser extent. Landry,

S

our i sn

Al I en, Cherry & Whiteheaddos 2012 study 1int

recreational demand found that offshore wind farms overall had little impact on
recreational visits by residents. However, there are individual differences within the
data which, averaged out, show an overall limited impact. Whilst some residents said
they would take fewer trips to the beach if there was a wind farm within view, others
indicated that they would actually take more trips.

MS-LOT consider they have sufficient information regarding the potential impacts of
the Development upon the tourism industry, to reach a conclusion on the matter, and
therefore advise the Scottish Ministers that it is appropriate not to cause a public
inquiry to be held to further investigate this.

Impact on shipping, aviation and DIO

Representations received raised concerns that the Development might present a
hazard to vessels navigating in the Moray Firth, and have impacts on aviation and
cause problems for national defence. MS-LOT considers that the information
provided to them by, amongst others, the MCA and NLB, NATS and DIO provides
them with sufficient information on which to make a decision in this matter. NATS
and DIO initially raised objections against the Development on the basis of the
Devel opment 6s i mpact wupon air traffic
between the Company and these organisations objections were removed subject to
conditions being placed on the consent at ANNEX D i DRAFT DECISION LETTER
AND CONDITIONS, Annex 2.

MS-LOT consider they have sufficient information regarding the potential hazards of
the Development to shipping, aviation and the DIO, to reach a conclusion on the
matter, and therefore advise the Scottish Ministers that it is appropriate not to cause
a public inquiry to be held to further investigate this.
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Impact on marine wildlife, including birds

The impact on marine mammals, birds, benthic ecology and other marine life, as well
as Natura concerns, was raised in the outstanding objections to the Development.
The Company in the ES and SEIS assessed the potential impact of the Development
on fauna and MS-LOT consulted various nature conservation bodies including SNH,
the JNCC, the RSPB and WDC on these documents. Only the RSPB Scotland has
maintained their objection. SNH, the INCC and WDC did not object so long as the
consent was made subject to specified conditions. Such conditions have been
included in this consent to ensure that impacts on wildlife are acceptable at ANNEX
D i DRAFT DECISION LETTER AND CONDITIONS, Annex 2. MSS have reviewed
the ES, SEIS and the conditions and consider that the conditions attached to the
consent will allow impacts on marine wildlife to be within acceptable limits.

MS-LOT recognises that there is an outstanding objection from RSPB Scotland due
to the potential impacts on several seabird species (most notably great black-backed
gull, herring gull, gannet, kittiwake and puffin). MSS, SNH and the JNCC however
are in agreement that predicted impacts are within acceptable levels for all species in
terms of both the EIA Regulations and the Habitats Regulations. An AA completed
by MS-LOT, concluded that the Development will not adversely affect site integrity of
any SAC or SPA considered to have connectivity with the Development. Conditions
to mitigate and monitor the effects on marine wildlife are reflected in the draft
decision letter and consent attached at ANNEX D i DRAFT DECISION LETTER
AND CONDITIONS, Annex 2.

One representation stated that it is an offence to disturb or kill cetaceans. The
Company will be required to apply for a EPS licence prior to construction.

MS-LOT consider they have sufficient information regarding the potential impacts of
the Development on marine wildlife, to reach a conclusion on the matter, and
therefore advise the Scottish Ministers that it is appropriate not to cause a public
inquiry to be held to further investigate this.

Impact on Atlantic salmon and sea trout

Objections relating to potential effects on Atlantic salmon and sea trout were
received through the public consultation exercise, the ASFB and MFSTP also
maintained their objections. The Company in the ES and SEIS recognised the
uncertainties around the assessments of these species. The ASFB and MFSTP also
recognise these uncertainties and believe they can only be overcome though
strategic research. A strategy is being developed by Marine Scotland to address
monitoring requirements for Atlantic salmon and sea trout at a national level. The
Company has engaged with MS-LOT, MSS, the ASFB and the MFSTP to address
this issue. A condition for the Company to engage at a local level (the Moray Firth) to
the strategic salmon and trout monitoring strategy is reflected in the draft decision
letter and consent attached at ANNEX D i DRAFT DECISION LETTER AND
CONDITIONS, Annex 2.

MS-LOT consider that sufficient steps, including the development of national
strategic monitoring, are being taken to address the uncertainties regarding the
potential effects of the Development on Atlantic salmon and sea trout, to reach a
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conclusion on the matter, and therefore advise the Scottish Ministers that it is
appropriate not to cause a public inquiry to be held to further investigate this.

Impact on commercial fishing

The SFF and the Moray Firth I nshore Fishery
impacts on fishing and this was also raised by some members of the public in their

objections. The Company in the ES and SEIS assessed the loss of fishing grounds

as minor with the wind farm area being of relatively low importance compared with

other areas in the Moray Firth.

The Company have engaged with the SFF, and in conjunction with neighbouring
wind farm developers, has formed the MFOWDG-CFWG. The MFOWDG-CFWG has
been established to facilitate on-going dialogue throughout the pre-construction,
construction and operational phases of the Development. The MFOWDG-CFWG has
representation for all commercial fishing interests in the area and provides a forum to
discuss any issues and potential mitigation in relation to the wind farm developments
in the Moray Firth. Conditions for the Company to continue in the MFOWDG-CFWG
and mitigate hazards to fishing are reflected in the draft decision letter and consent
attached at ANNEX D 1 DRAFT DECISION LETTER AND CONDITIONS, Annex 2.
Notices to Mariners and notices placed through the Kingfisher Fortnightly Bulletins
will be conditioned in the marine licences.

MS-LOT consider they have sufficient information regarding the potential impacts of
the Development on commercial fisheries, and that a mechanism is now in place to
facilitate communication, and therefore advise the Scottish Ministers that it is
appropriate not to cause a public inquiry to be held to further investigate this.

Cumulative impacts in the Moray Firth

The cumulative effects of concern were not specified by the objectors within their
representations, but for offshore wind farms, MS-LOT has conducted and assessed
cumulative impacts on all receptors, (including but not limited to; visual, marine life,
birds, commercial fisheries and shipping and navigation) of the Development alone,
and in combination with the MORL proposal, which lies adjacent. These
assessments show that the Development in combination with the MORL proposal
will not give rise to any unacceptable impacts.

There will be limited cumulative impact of onshore and offshore wind farm
development on settlements in the core area (Noss Head, Wick to Dunbeath).
Cumulative effects will arise at Sarclet and Lybster from the Burn of Whilk wind farm
(consented) together with the offshore proposals, and at Dunbeath, the operational
Buolfruich wind farm will also give rise to cumulative effects. These cumulative
effects are however not considered by MS-LOT to be significant.

MS-LOT consider they have sufficient information regarding the cumulative presence
of wind farm developments in the Moray Firth, to reach a conclusion on the matter,
and therefore advise the Scottish Ministers that it is appropriate not to cause a public
inquiry to be held to further investigate this.
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Transmission cable route
Following the submission of the SEIS and the change to the cable route, MORL
objected to the Development as the new cable route is even more prejudicial than

t hat which was originally proposed. The Crov

parties have been given the opportunity to reach mutual agreement. In the event of
failure to agree, there will come a point where TCE will determine a solution to
accommodate the requirements. This will be carried out in a balanced and fair
process with both parties making written submissions. In these circumstances the
decision of TCE will be final and binding.

MS-LOT consider this is a matter for TCE, and advise the Scottish Ministers that it is
appropriate not to cause a public inquiry to be held to further investigate this.

Failure to meet the requirements of the Aarhus convention
Concerns were raised that, in August 2013, the United Nations Economic
Commission Europe ( i UN E Cdeatajed that the UK government's National

Renewable Energy Action P1 an ( ANREAPO) violated the | a

Aarhus Convention into the UK legal framework. In particular, it was stated that the
public had not been given full access to information on the impacts on people and
the environment, nor had been given decision-making powers over their approval.

The Aarhus Convention is an international convention which protects the rights of
individuals in relation to environmental matters in gaining access to information,
public participation in decision-making, and access to justice. The UK is a sighatory
to the Convention, as is the EU.

On the single accusation relating to the UK Government 1 public participation in the
Renewables Roadmap i the UK Government was found to be in breach of the
Convention, as it had not conducted a
or other public consultation. However, on the four accusations for which the Scottish
Government had lead responsibility, including public participation in the preparation
of plans, programmes and policies in Scotland, and public participation in relation to
the section 36 consent of a wind farm
was upheld. The ruling confirmed that Scotland is in compliance with this
international obligation.

MS-LOT considers that proper assessments have been undertaken for the
Development and proper opportunity was afforded for consultation with stakeholders
and members of the public, in compliance with the Public Participation Directive, to
reach a conclusion on the matter. MS-LOT is committed to applying strict
environmental assessment procedures. MS-LOT, therefore, advises the Scottish
Ministers that it is appropriate not to cause a public inquiry to be held to further
investigate this.

Blue Carbon Effect

Some concerns were raised through the public consultation on the blue carbon
effect. MSS have advised that sea bed mobilisation has the potential to increase
rates of organic matter degradation. It does this by increasing the exposure of
organic carbon incorporated into the sediments to dissolved oxygen. Compared to
other processes for oxidising organic matter in the marine environment, exposure to
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dissolved oxygen is the most efficient. Sea bed mobilisation arising from the
installation of offshore turbines has to be set in the context of on-going mobilisation
events resulting from human activities. There are many activities undertaken in the
marine environment that result in sea bed mobilisation including demersal trawling
for fish and sea bed dredging to ensure safe navigational access in and out UK ports
and harbours. These activities can occur on a much larger spatial scale than the
installation of offshore renewable turbines. Also sea bed mobilisation will take place
as a result natural process particularly during storm events.

MS-LOT consider that they have sufficient information regarding the blue carbon
effect, to reach a conclusion on the matter, and therefore advise the Scottish
Ministers that it is appropriate not to cause a public inquiry to be held to further
investigate this.

Summary

MS-LOT has fully and carefully considered the Application and accompanying
documents and all relevant responses from Consultees, as well as all the third party
representations that have been received, with a view to determining whether a public
inquiry should be held with respect to the Application. MS-LOT, therefore, consider
that there are no significant issues which have not been adequately considered in
the ES, the SEIS and in consultation responses from the closest onshore Planning
Authorities, SEPA, the INCC, SNH and other relevant bodies, together with all other
objections and third party representations. MS-LOT, therefore, considers it has
sufficient information to recommend to the Scottish Ministers that they are able to
make an informed decision on the Application without the need for a Public Inquiry.

CALLS FOR A PUBLI C LOCAL I NQUI RY (APLI

There is no presumption in law in favour of PLIs being held regarding applications for
section 36 consent under the Electricity Act. The circumstances of the case are such
that there is no statutory requirement under Schedule 8 to the Electricity Act for the
Scottish Ministers to cause one to be held. The decision to hold a PLI in this case is
entirely at the discretion of the Scottish Ministers; such discretion must always be
exercised in accordance with the general principles of public law.

Under paragraph 3(2) of Schedule 8 to the Act the Scottish Ministers must be
persuaded that it is appropriate for them to hold an inquiry (either in addition to or
instead of any other hearing or opportunity of stating objections to the application).

Consideration

When considering whether to cause a PLI to be held the Scottish Ministers may have
regard to whetheri

1. they have been provided with sufficient information to enable them to weigh

up all of the conflicting issues and, without a public inquiry, whether they can
properly weigh any such issues;
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2. those parties with a right to make representations have been afforded the
opportunity to do so; and

3. they have sufficient information available to them on which to take their
decision such that a public inquiry would not provide any further factual
evidence which would cause them to change their view on the application.

The Scottish Ministers can draw upon information contained within 1
the Environmental Statement;

the Supplementary Environmental Information Statement;
the representations from the Company;

the representations from consultees;

the representations made from members of the public; and
the Appropriate Assessment.

oA LNE

In all the circumstances, as outlined, the Scottish Ministers can be satisfied that they

have sufficient information to weigh upthevar i ous competing consi
properly take account of the haewea emaedd awii tomc
t he need f oThe mam canflicting issue/concerns the assessments of the

impacts of the Development in combination with MORL on bird populations. These

issues have been fully addressed in ANNEX E 1 APPROPRIATE ASSESSMENT and

in Appendix 1 i Technical Bird Annex below. RSPB Scotland maintain their

objection as explained above, however SNH, the JNCC and MSS are in agreement

with the conclusions of the AA carried out by MS-LOT, that predicted impacts on

birds are within acceptable limits and that the Development in combination with the

MORL proposal will not adversely affect site integrity of any SPA considered to have
connectivity with these developments.

Although different methods have been used in formulating this advice the
conclusions are the same and calling a PLI is unlikely to result in additional factual
information coming forward. It has been recognised in the AA that there is some
uncertainty regarding the thresholds and predicted effects, however the AA has
taken a precautionary approach where predicted effects are considered to be
overestimated and identified thresholds considered to be underestimated. This gives
MS-LOT greater certainty in coming to conclusions on the assessment of site
integrity.

It is clear that all interested parties (statutory consultees, consultees and other
persons) have had more than sufficient opportunity to make representations upon
the Application. Representations have been accepted, and have continued to be
accepted, by MS-LOT even following the expiry of the statutory consultation period.
All such representations have been taken into account for the purposes of making a
decision regarding the causing of a PLI to be held.

In light of the terms of the various documents that have been provided to MS-LOT,
taken together with all the other information on the subject that is publicly available,
any inquiry would not be likely to provide any factual information to assist the
Scottish Ministers to resolve the issues of risk and planning judgment raised by the
application.
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On the evidence that is before MS-LOT it is considered sufficient to reach a decision
that a PLI would not provide further factual evidence which would require the
Scottish Ministers to take a different view on the substantive issues on the
application for consent under section 36. As such, MS-LOT concludes that Scottish
Ministers possess sufficient information upon the Development in order to determine
the Application.

Environmental Benefits and Carbon Payback

The Development will act as a major contributor for reducing the amount of CO,
released in the atmosphere and hence help m
commitments on climate change action to reduce greenhouse gases. The Company

estimates that once the Development is fully constructed and operational, there

could be a saving of approximately 1,734,480 tonnes of CO, per year when

compared to electricity generation from a combination of fossil fuels. The operational

phase of the Development has the potential to also displace gases other than CO,,

such as those associated witho)acamd ra@xind e(ss
nitrogen )(ANO

If consented, the Development could result in an increase in the amount of

renewable energy produced in Scotland and is consist e n t with the Gove
policy on the promotion of renewable energy. MS-LOT has estimated that the

electricity generated by the Development would provide energy equivalent to the

needs of approximately 477,610 homes.

Economic Benefits

Scottish Planning Pol icy (ASPPO) advises that econom
which must be taken into account as part of the determination process.

SPP also confirms the Scottish Ministers aim to achieve a thriving renewables

industry in Scotland. The focus beingt o enhance Scotl andbds manuf
to develop new indigenous industries, particularly in rural areas, and to provide

significant export opportunities. The planning system has a key role in supporting

this aim and the Scottish Ministers should consider material details of how the
Development can contribute to local or national economic development priorities as

stated in SPP.

The Company estimate the total gross cost of the wind farm construction to be £3

billion excluding VAT and Operational Expendi t ur e (AOPEXO) , and
excluding VAT and OPEX for the transmission infrastructure. In Scotland the
expenditure made by the proposed development could generate Gross Value Added
(AGVAO) of between A620 mill i oime, ncludingA1, 003
benefits generated through the supply chain. Between £176 million and £356 million

of this total GVA could be in the Study Area (Moray, Highland, Aberdeen and
Aberdeenshire).

It has been estimated that this activity could support between 9,300 and 15,300 job-

yearso6 worth of employment i n SceorodctaThel acr oc
Development could support 1,294 1 2,187 jobs in Scotland at its peak during
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construction; during the operations phase this would fall to 141 - 252 jobs. Between
2,900 and 6,100 of the total job-years created could be in the Study Area.

The above estimates are based on 2 scenarios:

1. Low case - where the total value of contracts that have been delivered, or are
expected to be delivered, from within each geography, assumes the current
supply chain

2. High case - the total value of contracts that could be secured by firms based
in Scotland (and the Study Area) with a stronger supply chain.

The proportions of expenditure, particularly under the high case, are subject to a
high degree of uncertainty. However, the Company have assessed the low case and
the high case as the realistic parameters within which the value of contracts will fall.
The overall proportion of the budget the Company anticipates spending in Scotland
is 30% under the low case and 50% under the high case, with variation across the
different project phases.

At this stage, many development and procurement decisions are still to be made.
Changes in the anticipated expenditure or procurement patterns from those
anticipated during the assessment will change the associated estimates of
employment and GVA. The effect on employment through the supply chain depends
critically on the design, construction and operation decisions that are yet to be taken,
and on the extent to which Scottish companies are able to secure contracts. The
figures also assume that the full proposal of 750 MW is developed.

The Highlands and | s | Qperdtisg PEm20&1lrlsd 201%) sets( A HI EO
out the high level vision of a successful renewable sector with substantial sectoral
development, with significant and sustainable economic and community benefits

accruing to the Highlands and Islands.

The recently published Moray Economic Strategy (Moray Community Planning
Partnership, 2011-2015) provides the long term economic diversification strategy for
the area. This is in light of the fact that the demography and economy has been
heavily influenced by the presence of the two air bases, RAF Kinloss and RAF
Lossiemouth. The Strategy recognises that the engineering and fabrication base
which at the moment mainly services the oil, gas, and distillation industries lends
itself to development and diversification into the renewable energy supply chains.

Gayle Holland

Marine Scotland Licensing Operations Team
Marine Planning and Policy

5™ March 2014
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Appendix 11 Technical Bird Appendix

RSPB Scotland, SNH, the JNCC and MSS expressed concerns about the potential
impact of the Development, on its own and in combination with the MORL proposal,
on several bird species that use the Moray Firth. The species of most concern were
great black-backed gull, herring gull, gannet, puffin, razorbill and guillemot. Concerns
over great black-backed gull, herring gull and gannet were mainly in relation to
collision risk with the WTGs during operation whereas concerns over the auk species
(puffin, razorbill and guillemot) were in relation to displacement of these species from
the wind farm site.

Of the species above, all except gannet were considered in the AA, as gannet is not

a qualifying feature of the nearby SPA; Tr
However as part of the Gamrie and Pennan Coast SSSI, the gannet colony at Troup

Head is a notified feature and therefore requires careful consideration. SNH and the

JNCC advised that the colony at Troup Head has been expanding and concluded

that the Development in combination with MORL would not have a significant

adverse impact on the SSSI gannet population.

SNH and the JNCC advised (email of 1% February 2014) that they have no
outstanding concerns regarding potential collision risk presented by the Moray Firth

wind farms, to migrating wildfowl, waders and other non-seabird species. This advice

has been informed by the available outputs from the Marine Scotland funded
research project i St r at egi ¢ assessment o f collision
farms to mi gundertaken ¢py Wildfowd & W/ etlands Trust (Consulting)
Limited ( A WWT o) and MacArt hur Gr een Lt d.
assessment of potential collision risk to migrating wildfowl, waders and other non-
seabird species from all current offshore wind farm proposals in Scotland and Robin

Rigg, in operation. The modelling confirms that the risk presented by this
Development would not be significant at the scale of individual projects, nor
cumulatively, to any of these migratory bird populations. MSS have advised that they

agree with this advice.

For species of HRA concern the potential effects identified occur outside the SPAs
therefore the relevan t conservation objective is to i
species as a viable component of the siteo.
relevant species involved: 1.) Estimation of the level of predicted effect, and 2.)

Setting a precautionary level of acceptable change to a population given the

statutory requirements.

1.) Estimation of the level of predicted effect

a.) Collision Risk - Both MORL and BOWL presented Collision Risk Models

(ACRMs 0) in their ESs, and idiondl Dmithotogys e of
Information, and in the case of BOWL in their Supplementary Environmental
l nf ormati on Statement (ASEI So0) . Options 1 a

were presented along with Option 3, the extended version of the model. The basic
model assumes a uniform distribution of flight heights between lowest and highest
levels of the rotors. The extended model assumes that both the density of flying birds
and collision risk vary across the rotor swept height. Option 3 uses flight height
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distributions modelled from a pooled dataset collected from a large number of sites
by a range of surveyors (Cook et al 2012). SNH and the JNCC noted some concerns
over this dataset as it is solely derived from boat-based survey data and there could
be associated observer error. This potential issue exists with all data collected during
boat based surveys including the data collected at the proposed development sites.
RSPB Scotland also raised concerns about the use of the extended Band model
(Option 3) due to assumptions implicit in the model.

The Renewabl es Scientif i cepréSehted by SNHGndthep ( A RS
JNCC, with attendance from MSS when required) met on 28" June 2013, and
considered the use of the outputs from Option 3 in the Moray assessments
appropriate. Comparison of outputs from Options 1 and 2 was undertaken to identify
whether substantial differences in values and therefore flight heights between the
site data and the pooled data in Cook et al 2012 existed. There were no reasons to
suspect that site specific drivers would cause flight heights to differ to the sites
included in Cook et al 2012, and it was accepted that pooling robustness was likely
to result in the data modelled by Cook et al being more robust to errors (but not
systematic bias) in flight height estimation. Any systematic bias in flight height
estimates either from the site specific data or that used by Cook et al would be
carried through the CRM calculations, regardless of the Option used.

At the RSAG meeting on the 28™ June 2013 it was agreed that the most appropriate
avoidance rate for use with the extended Band model was 98%. Both MORL and

BOWL had previously provided arguments for increasing the avoidance rate for use

with the standard Band model (i.e. Options 1 and 2). Conversely, RSPB Scotland

has suggested that the avoidance rate should be decreased for the extended Band

model . This is due to the need to undertake
6extendeddéd Band model s i n oidadce ratesx SNHptmeov i d e
JNCC and MSS considered that existing offshore avoidance rates are default, and

not based upon observed or derived collision rates. The Cook et al dataset
constituted best available evidence and consequently should be used for
assessment purposes. It was concluded that continued use of 98% as a default rate

was justified. It is the view of RSPB Scotland that Option 1 of the Band (2012) model

should have been used in the assessment or if Option 3 was used then an
avoidance rate of 95% should have been applied.

b.) Displacement 1 It is recognised that increased activity in a sea area, or the
establishment of structures such as wind farms, have the potential to displace birds.
However there is limited understanding of any resulting effects on the birds
displaced, for example how to quantify the increased energetic demands on the
adult, through additional flight around a wind farm or to alternative foraging locations,
or decreased nest attendance and provisioning of chicks and how these may affect
either adult survival or productivity. As such the assumptions used for assessment
are currently highly precautionary: the mean maximum abundance estimate of all
birds are used to estimate numbers displaced, it is assumed that each displaced bird
represents a separate pair and it is assumed that 100% of displaced birds will fail to
breed successfully.
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2.) Setting a precautionary level of acceptable change

Acceptable and precautionary effect thresholds were calculated using a.) Potential

Bi ol ogical Removal (APBRO), and b.) Acceptab

These two methods are considered to be precautionary and in compliance with the
statutory requirements in that they allow assessments on the maintenance of the
populations as viable components of protected sites (the primary conservation
objective under consideration) to be carried out, enabling conclusions on site
integrity to be reached.

A common feature of PBR and ABC is that they establish baselines for the
assessment that are future points in time. Consequently assessments in relation to
the statutory requirements are based on modelled scenarios. A number of the
populations assessed have declined over recent time. Seabird population sizes and
trends are thought to be principally regulated by food supply. There is considerable
uncertainty over the range of factors that contribute to variations in food availability
over time; however several of the factors are thought to operate over large spatial
scales (e.g. climate change). The underlying drivers of population change are not
considered to be a consequence of activities that require cumulative assessment
under the terms of the Habitats Regulations. MS-LOT considers that assessments
that are set against a temporal baseline that is in the future do meet the
requirements of the Habitats Directive and the Wild Birds Directive. It is also
considered to be reasonable for assessments based upon sustainable management
principles to allow for some limited effects. Consequently a risk based approach set
against future objectives has been developed and applied.

a.) PBR 7 SNH and the JNCC principally provided advice based upon the PBR
model. The PBR equation is based on a simple form of population modelling, which
was first formulated for marine mammals (Wade 1998) to estimate allowable
bycatch. PBR requires the setting of a recovery factor (f), the value of which is a
conservation management decision. PBR calculates the number of additional
mortalities that can be sustained annually by a population, accepting the
assumptions and goals of the method. Whilst MSS understand that PBR is being
considered for use in offshore projects in England, they are not aware of it having
been used to date to support the conclusions of AAs.

b.) ABC - MSS principally used the outputs of the density independent population
models provided by MORL and BOWL, by applying the ABC tool. SNH and the
JNCC advised that parameterisation of population models is limited to the
demographic data available. In most cases these data sets have either been
collected at colonies remote from the Moray region, or at a much broader scale (e.qg.
national), and during earlier periods. The inputs are therefore neither spatially nor
temporally specific to the colonies under consideration, and this influences the
confidence we can place in the predictive power of these models. MSS advised that
the PVA models provided the best available evidence for estimating acceptable
levels of change as they incorporate more of the available demographic information,
are explicit in their inclusion of the uncertainty surrounding the demographic rates
used, and produce outputs that allow the likelihood of population change in the
presence and absence of wind farms to be employed in the decision making
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process. The ABC tool follows the equation ABC = P + (1-fP/3), where P is the
probability of the conservation objective in the absence of any proposed wind farm
based on the population model forecasts. An outline of the ABC tool is attached in
APPENDIX 3 of ANNEX Ei APPROPRIATE ASSESSMENT.

The main differences between the PBR and ABC are summarised below:

1. The timescales are different. PB&érg goal
period after the effect than is used with the MORL and BOWL population
models. PBR goals assume that the population will recover to at least
maximum net productivity level over a period of up to 100 years at a logistic
growth rate of 0.5. MORL and BOWL population model outputs are for the 25
year period of effect and assume no recovery period.

2. The PBR model structure assumes regulation by density dependence
whereas the MORL and BOWL PVAs assumed density independence. The
MORL and BOWL population models used the best available evidence on
population size and demographic rates. SNH and the JNCC advised that
recent population declines of some populations may not have been reflected
in the PVA outputs that indicated an increasing population. For example the
great black-backed gull population is thought to have declined from 800 pairs
cited in the Standard Data Form at time of SPA designation to 175 pairs in
1999. Ad hoc monitoring data collected since 2002 in the Caithness coast
(Robin Sellers pers comm.) suggests that the population is largely stable but
the models assume growth. MSS recommended use of the ABC tool took

account of this. A 6forceddé probability
in a more precautionary manner using the International Panel on Climate
Change (Al PCC0) Il i kelihood bands.

3. The intended purpose of the PBR model is to inform annual adaptive
management which is not practical in this case. The MORL and BOWL
models have being developed to address the specific effects associated with
this assessment.

4. PBR is not intended for establishing acceptable limits to changes in
productivity. In order to use the PBR calculation where the effect of displaced
birds is assumed to be upon productivity, SNH and the JNCC have adopted
an additional step which converts changes in productivity to an assumed
equivalent change in adult mortality. This conversion rate has been taken
from a different population model to the PBR model, with different underlying
assumptions about population dynamics, and then applied to the estimates of

adults displaced by the wind far ms. Usin
conversion rate would be likely to give different values to those used in this
assessment . Wa d e (1998) suggests furthe

population model may inform calculation of a PBR where effects are highly
selective. MSS are not aware that the statistical issues associated with
attempting to apply a conversion rate from adult survival to productivity using
PBR have been explored.

MSS recommend that reliance upon PBR is limited to those scenarios where it

constitutes the best available evidence, and this is unlikely to include scenarios
where bespoke population models are available.
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RSPB Scotland raised concerns about the use of PBR and ABC in estimating levels
of acceptable change. The main criticism of the ABC tool was that it had not been
peer reviewed. MSS are currently considering the available options for reviewing the
ABC tool and including RSPB Scotland in the discussions. MSS are aware of the
approach being applied to AAs under the Habitats Regulations for offshore wind farm
casework previously: by the Department
relation to sandwich terns in The Wash, based upon advice provided by the JNCC
and Natur al Engl and ( fi NEo™June Z0t3enotdi ShatGhe
ABC approach was worthy of further consideration and should be progressed with
the potential to take it forward to SN

RSPB Scotland did not suggest an alternative means of calculating acceptable levels
of population change.

Summary of ornithology advice provided considering the estimates of the
predicted impacts and the acceptable levels of change

In the advice provided by SNH and the JNCC on 8" July 2013 several bird species
were identified as being of concern in relation to the Habitats Regulations. PBR was
used to conclude that the Development:

A would give rise an adverse effect on site integrity at the East Caithness Cliffs
(AECCO) in @d$pdct of great black-backed gull both alone and in
combination with the MORL proposal (a threshold of 2 breeding birds was
advised as the maximum sustainable additional annual mortality the
population could withstand based on f = 0.1);

A could give rise to an adverse effect on site integrity at the ECC SPA in
respect of herring gull both alone and in combination with the MORL proposal
(a threshold of 43 breeding birds was advised as the maximum sustainable
additional annual mortality the population could withstand based on f = 0.1);

A could give rise to an adverse effect on site integrity at the ECC SPA in
respect of puffin in combination with the MORL proposal (a threshold of 2-7
breeding birds was advised as the maximum sustainable additional annual
mortality the population could withstand based on f = 0.1-0.3);

A could give rise to an adverse effect on site integrity at the North Caithness
Cliffs (ANCCO) SPA in r especMORDbgropgsal
(a threshold of 205-341 breeding birds was advised as the maximum
sustainable additional annual mortality the population could withstand based
on f=0.1-0.3);

A could give rise to an adverse effect on site integrity at the ECC SPA in
respect of guillemot in combination with the MORL proposal (a threshold of
563-1689 breeding birds was advised as the maximum sustainable additional
annual mortality the population could withstand based on f = 0.1-0.3); and

A could give rise to an adverse effect on site integrity at the ECC SPA in
respect of razorbill in combination with the MORL proposal (a threshold of
111-334 breeding birds was advised as the maximum sustainable additional
annual mortality the population could withstand based on f = 0.1-0.3).

Concerns from SNH and the JNCC regarding impacts on great black-backed gull,
herring gull, puffin razorbill and guillemot led to the development of a common
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currency approach to allow a more reliable and transparent cumulative impact
assessment from the Development in combination with MORL. This process involved
MORL and BOWL, SNH, the JNCC and MSS agreeing the parameters which were
most appropriate when predicting the levels of impact that the two developments
were likely to have on the bird populations (for example breeding season, boat i
based bias, proportion of sabbatical birds etc. i a full list is provided in Appendix 2
of ANNEX E - APPROPRIATE ASSESSMENT). The common currency allowed
numbers to be generated for collision and displacement effects for each species of
concern giving a cumulative impact from the two developments. The common
currency spreadsheet is attached in Appendix 1 of ANNEX E T APPROPRIATE
ASSESSMENT. It should be noted that this common currency spreadsheet and the

Ssubsequent advice that was providedaribs base

(AMLSO) of 140 WTGs as described in c
Case Scenario (AWCS0) of 339 WTGs. Si
confirmed that their proposal will now comprise a maximum of 186 WTGs.

Following the agreement between SNH, the JNCC and MSS of this common
currency approach further advice was received from SNH and the JNCC on the 29"
October 2013. Again using PBR, SNH and the JNCC concluded:

A no adverse effect on site integrity at ECC SPA for great black-backed gull, if
cumulative collision risk mortality is no greater than 6 birds per annum,;

no adverse effect on site integrity for herring gull at ECC SPA;

no adverse effect on site integrity at ECC SPA for Puffin, if cumulative
displacement amounts to no more than 24 pairs per annum;

no adverse effect on site integrity for puffin at NCC SPA,;

no adverse effect on site integrity for guillemot at ECC SPA; and

no adverse effect on site integrity for razorbill at ECC SPA.

> D> >

RSPB Scotland commented that there was a discrepancy in the figure advised as
the acceptable mortality for great black-backed gull between the advice provided in
July and in October. The main reason is that in July, SNH and the JNCC used an f
value of 0.1 in the PBR calculation, this was revised to an f value of 0.3 in October
as following further consideration by SNH and the JNCC this was deemed more
appropriate. This increase in the f value along with the reduction in the number of
turbines being considered due to BOWL confirming their MLS allowed no adverse
effect on site integrity to be concluded for most of the other species and SPAs of
concern. The only two species where concern remained was for great black-backed
gull and puffin, both from the ECC SPA.

The way in which SNH and the JNCC advice was worded in October led to some
misunderstanding, as the acceptable mortality for great black-backed gull was
referred to as 6 Abirdso. Thi s -backed ghll &
ECC SPA.

MSS provided advice based on the application of the ABC tool to the PVA outputs on
31% October having considered the advice provided by SNH and the JNCC. MSS
agreed with SNH and the JNCC on the following:

A no adverse effect on site integrity at for herring gull ECC SPA;

A no adverse effect on site integrity for puffin at NCC SPA;
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A no adverse effect on site integrity for guillemot at ECC SPA; and
A no adverse effect on site integrity for razorbill at ECC SPA.

This left two species where MSS did not agree with the advice provided by SNH and
the INCC 1 1.) great black-backed gull, and 2.) puffin at ECC SPA.

1.) Great black-backed gull at ECC SPA - MSS applied the ABC tool to both MORL
and BOWLG6s popul ati on mo-bazked gulu The thresbold$ ab
acceptable levels of change which were predicted by the ABC tool were 20 if the
MORL model was used and 15 if the BOWL model was used. The differences
between the MORL and BOWL values are due to the slightly different model
structure of each, and the way in which birds were apportioned to SPA and non-SPA
populations. Taking into account the fact that SNH and the JNCC had advised a
figure of 6 as being an acceptable threshold, MSS concluded that there would be no
adverse effect on site integrity at ECC SPA for great black-backed gull, if cumulative
collision risk mortality from MORL and BOWL is no greater than approximately 10
birds per annum.

This precautionary figure was advised in order to better align with the figure advised
by SNH and the JNCC. It was later realised that the figure of 6 birds advised by SNH
and the JNCC refers to adult breeding birds as this is the metric which their PBR
method calculates. The figures of 15 and 20 predicted by the ABC tool refers to birds
of all ages, therefore the figure of 10 recommended by MSS as not causing an
adverse impact on site integrity also refers to birds of all ages. This
misunderstanding was discussed between SNH, the JNCC, MSS and MS-LOT on
the 22" November 2013. It was agreed that for ECC SPA the common currency
spreadsheet estimated a total impact from collision of 4 breeding great black-backed
gull or a total of 15 for birds of all ages. Therefore both these figures are within the
thresholds of acceptable change of 6 breeding birds as advised by SNH and the
JNCC and the lowest threshold generated by the application of ABC to MORL and
BOwWL6s PVA outputs of 15 birds of alll

It was agreed that the estimates of great black-backed gull collision mortality for
MORL and BOWL would not result in adverse effect on site integrity when
considered against the relevant thresholds, using comparable metrics. SNH and the
JNCC noted that the estimated mortalities are approaching the threshold values
(ABC or PBR) and that a precautionary approach may be warranted as there are
areas of uncertainty in the underlying data and impact assessment process. In order
to take account of this uncertainty the AA (having considered advice from SNH, the
JNCC and MSS) identified a precautionary additional annual mortality of 11 great
black-backed gulls of all ages as the threshold of acceptable change to ensure that
the Development and the MORL proposal will not adversely affect site integrity of
ECC SPA.

2). Puffin at ECC SPA 17 SNH and the JNCC advised that the calculation of
displacement effects for the MORL and BOWL developments is based on the
footprint of the wind farms and the number of birds using the area. It takes no
account of design (i.e. the density of WTGs) because there is no agreed method and
limited available evidence to support any such approach. It predicts impacts solely in
terms of displacement and its consequences for productivity. SNH and the JNCC
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noted that the assumption that each individual displaced equates to a pair failing to
breed is at the most precautionary end of the range for this parameter, BOWL and
MORL also consider this assumption to be highly precautionary. Assessments
completed for offshore wind farms around England have focussed on SPAs for
wintering / passage populations where the units have always been individuals not
pairs, therefore MSS are not aware of this issue being addressed in other
assessments.

SNH and the JNCC advised on the 29" October 2013 that there would be no

adverse effect on site integrity if the cumulative displacement from MORL and BOWL

was no more than 24 pairs, again this estimate was based on the use of PBR (using

an f value of 0.3 giving a mortality of 7 birds, equating to the displacement of 22-24

pairs per annum). MSS advised that PBR deals with adult mortality rather than chick

mortality, and it is chick mortality (0 pr oducti vi tyo6) that was the
being considered by SNH and the JNCC in their advice. In order to be able to use

PBR in this situation SNH and the JNCC atte
threshold produced by the PBR into equivalent chick mortality values. This chick
mortality Oequivalentd was then compared ag.
be displaced by the wind farms (each displaced bird was assumed to represent a

discrete pair and 100% of displaced birds would fail to breed successfully).

MSS advised that they were not aware that the conversion of adult survival into
6equivalentd chick survival has ever been d
case specific simulations are required to address scenarios that the PBR does not

explicitly seek to address. On the 31 October 2013, MSS advised that the predicted

effects from the common currency of 79 puffin displaced from ECC SPA would not

result in an adverse effect on site integrity based on thresholds estimated by

applying the ABC tool to the population models, and considering the precautionary

manner in which the effects had been estimated.

Subsequent to this advice, uncertainties arose about the population sizes of the
SPAs at the time of designation and the subsequent trends. The citations state that
both sites supported populations of 1750 at time of designation. This is considered
unlikely to be accurate and a combined population of 3500 at time of designation is
considered more reliable. To address this issue SNH and the JNCC provided advice
on the 17" January 2014 based on use of PBR applied to a combined population of
both sites. This provided a combined threshold of 212-354 breeding adult mortalities
based on using an f value range of 0.3-0.5, and a joint SPA population estimate of
7345 pairs (from the seabird 2000 count). SNH and the JNCC advised that this joint
assessment addresses the requirements under the Habitats Regulations.

In relation to use of thresholds of change to the combined ECC and NCC SPAs
population, MSS advised that:

A The population estimates and trends for puffin at all sites considered in this
assessment have considerable uncertainty associated with them. The
estimates used by the SNH and the JNCC, in their recommendation to
undertake a combined assessment of both SPAs, are the most appropriate;
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A Application of the ABC tool to the BOWL and MORL population model outputs
should be based upon a P value of 0.5 as the model forecasts are considered
to be representative of trends;

A Application of the ABC tool to the BOWL PVA outputs for ECC and NCC
results in thresholds of ¢.50 and c.850 displaced pairs respectively;

A Application of the ABC tool to the MORL PVA outputs for ECC and NCC
results in thresholds of 140 and >2000 displaced adults respectively;

A Application of the ABC tool to the PVA outputs for ECC and NCC combined
results in cumulative thresholds of ¢.900 displaced pairs and >2140 displaced
adults respectively; and

AThe BOWL population model 6s assumption (

advice) that each displaced individual equates to a pair that fails to breed
successfully is overly precautionary (this is reflected in the lower ABC
threshold values). The MORL model assumes displaced individuals belong to
the same pair as other displaced individuals, which represents the upper limit
of what is ecologically realistic. Overall thresholds based on the BOWL
outputs can be considered at the lower limit of the range and those of MORL
as the upper limit.

The effects on puffin were estimated using the common currency approach. The
estimate provided a metric of individuals displaced, which for the purposes of
assessing against a PBR threshold resulted in an additional step of conversion to
adult mortality. In their advice of 17" January 2014, SNH and the JNCC assumed
that 99% of the effect from the MORL proposal was apportioned to ECC and NCC
combined. SNH and the JNCC estimated the combined effect as being 199 breeding
adult mortalities. Following the SNH draft guidance on apportioning, as has been
done with BOWL 6 s effects, resul ts I n
apportioned to non-SPA colonies in the Pentland Firth area. MSS applied the SNH
draft guidance on apportioning and estimated that 483 displaced individuals should
be apportioned to NCC from the MORL and BOWL proposals combined. Using the
SNH and the JNCC conversion factor this equates to 137 breeding adult mortalities
at NCC.

Table 1: Summary comparing estimated puffin effects with identified thresholds

Effects PBR PVA & ABC
ECC 79 individuals displaced | 7-13 breeding adult | Between ~ 50 pairs
converted to 23 mortalities and 140 individuals
breeding adult failing to breed
mortalities
NCC 483 individuals 205 - 341 breeding Between ~ 850
displaced converted to adult mortalities pairs and > 2000
137 breeding adult individuals failing to
mortalities breed
ECC/NCC 562 individuals 212 - 354 breeding Between ~ 900
combined displaced converted to adult mortalities pairs and > 2140
159 breeding adult individuals failing to
mortalities breed

MSS advised that the manner in which displacement effects have been quantified is
highly precautionary for the following reasons:
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1. It has been assumed that 100% of displaced birds fail to breed successfully
(outputs from the Centre for Ecology and Hydrol o gy (ACEHO) s e
displacement model indicate that this is a significant over estimate);
2. The assumption that each displaced bird represents a discrete pair i.e. 1
displaced bird = 1 failed pair. This is unlikely and so represents an extreme
view;
3. Thenear doubling in WTG spacing resulting
WCS of 277 turbines to the MLS of 140 turbines has not been accounted for
in the proportion of birds being displaced or the percentage of pairs failing to
breed successfully. Nor has recent confirmation from MORL that the
maximum number of WTGS has been reduced from 339 to 186, been
considered. This would result in an increase in spacing and/or reduction in
area occupied by WTGs. Evidence from Holland (Leopold et al 2012)
suggests that displacement effects are greater in wind farms with higher
turbine density i.e. smaller inter-turbine spacing, and the mitigating effects of
increased turbine spacing is acknowledged in the SNH and the JNCC
recommendations of 19" December 2013;
4. Habituation of birds to the presence of wind turbines during the 25 year life of
the wind farms has not been considered. Work on habituation to wind farms is
on-going at Robin Rigg and elsewhere. One difficulty is distinguishing
between habituation and attraction due to increased food availability that may
result from wind farm construction e.g. long tailed duck at Nysted, Denmark;
5. Evi dence as summari sed by MacArthur Gr e
Seabird Displacement from Offshore Windfarms (October 2013) suggests that
the displacement rate of 60% applied to the auk species is likely to be an
overestimate;
6. Birds on the water and in flight have both been assumed to be displaced and
therefore fail to breed successfully; and
7. The mean seasonal peak abundance, rather than the mean abundance
estimates have been used.

MSS advised that adopting a number of additional assumptions and further, more
precise, quantification would reduce the estimated effects substantially. This has not
been done, as MSS do not consider the additional quantification would substantively
change the advice in relation to the overall conclusions.

Conclusion of puffin assessment

The population estimates underpinning the assessment methods used should be
regarded as indicative. Although best available evidence has been used throughout,
the inherent uncertainties are sufficiently great that the precise estimates of the
effects and the acceptable thresholds should not be considered as absolute values.
It is, however, reasonable to consider the lower calculated thresholds of acceptable
change as being underestimates, and the estimated effects as being overestimates.

Following SNH and the JNCC advice, overall conclusions in relation to site integrity
should be based upon the population estimate for ECC and NCC combined. SNH
and the JNCC concluded that there will be no adverse effect on site integrity from the
BOWL and MORL WCSs based on their application of PBR to set a threshold and
conversion of the PBR value to an Adequival e
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the ABC tool and population models to assess effects on productivity and taken
account of the precautionary nature of the estimation of the magnitude of effects.
MSS advised that the estimated effects are typically within the range of values used
to estimate the acceptable thresholds and concluded no adverse effect on site
integrity based on the number of birds displaced and the thresholds described
above.

Appropriate Assessment

The AA completed for the Development focused on the in-combination impacts with
MORL. The assessment used the best available evidence and gave detailed
consideration to all SPAs where likely significant effect had been identified by SNH
and the JNCC and considered fully the impacts of BOWL and MORL on the SPA
populations of concern. The AA concluded that BOWL in combination with MORL will
not adversely affect site integrity of any SPA as long as conditions attached to any
consent were complied with. A condition has been attached to the BOWL consent to
ensure that collision impacts on great blacked-back gull are within the acceptable
threshold in combination with MORL identified in the AA. This condition of the BOWL
consent defines the acceptable numbers and parameters of WTGs that can be built.
MORL have reduced their design envelope sufficiently which ensures that their
impacts will be below the identified acceptable threshold in combination with BOWL.
SNH and the JNCC have reviewed the AA and agreed with all the conclusions
reached.

Under Article 6(3) of the Habitats Directive a competent authority may only consent a
project after having ascertained that it will not adversely affect the integrity of the site
concerned. The judgement on the Waddenzee case found that no reasonable
scientific doubt must remain as to the absence of such effects in order to come to a
decision. MS-LOT, as the competent authority, considers that the AA has used the
best scientific evidence available and has been sufficiently precautionary in light of
the uncertainties and therefore concludes that the requirements of the Waddenzee
test have been met.

In light of the above, MS-LOT considers that, while the Development would have an

impact on birds, taking account of the reduced number of WTGs, this would not be
so significant that it would require consent to be withheld.
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ANNEX C 1T ADVICE TO MINISTERS AND RECOMMENDATION

APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT
1989 FOR THE CONSTRUCTION AND OPERATION OF THE BEATRICE
OFFSHORE WIND FARM ELECTRICITY GENERATING STATION, OUTER
MORAY FIRTH, APPROXIMATELY 25 KM SOUTH EAST OF WICK, CAITHNESS.

APPLICATION FOR A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF NAVIGATION SO
FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE TERRITORIAL
SEA WHERE STRUCTURES FORMING PART OF THE OFFSHORE WIND FARM
ARE TO BE LOCATED.

ADVICE TO THE SCOTTISH MINISTERS IN RELATION TO PUBLIC LOCAL
INQUIRY

A key issue is whether it is appropriate to cause a public inquiry to be held and
whether the Scottish Ministers are capable of weighing up the various competing
considerations and of properly taking account of the representations the various
parties have made without an inquiry.

Having regard to the considerations set out in Annex B, Marine Scotland Licensing
Team (LOMSadvice is that the Scottish Ministers are able to we i gip t he
various competi mgndc pmroigdeaclcacdumotn sof t he repr e
the various partie¢edehaeemmudoe ywi t hout

The Scottish Ministers have sufficient evidence provided by the Company

concerning the Development, including the Envi r onment al ES®G)th®t e men't
Supplementary Environment SEISO,)representativastfioom n St a't
the Company, as well as representations from consultees and from members of the

public, together with an Appropriate Assessment ( i A.A 0

In the circumstances, the Scottish Ministers can be satisfied that-

1. they possess sufficient information upon the Development in order to
determine the Application; and

2. an inquiry into the issues raised by consultees or members of the public would
not be likely to provide any further factual information to assist the Scottish
Ministers to resolve any issues raised by the Application or to change their
views on these matters,

and, accordingly, may conclude that it is not appropriate to cause an inquiry to be

held into these matters. MS-LOT recommends that you determine that it is not
appropriate to cause a PLI to be held.
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ADVICE TO THE SCOTTISH MINISTERS IN RELATION TO THE DECISION
WHETHER TO GRANT CONSENT UNDER SECTION 36 OF THE ELECTRICITY
ACT 1989

MS-LOT considers that you have sufficient information to weigh the issues and that
adequate opportunity was afforded for public representation.

MS-LOT is of the view that in considering the characteristics and location of the
Development and the potential impacts, you may be satisfied that this Application
has had regard to the preservation of the environment and ecology and are of the
view that you will have discharged your responsibilities in terms of Schedule 9 to the
Electricity Act 1989 (as amended) ( 6t h e E | e dntthisirespedt, yf yoA detide)
to grant consent.

MS-LOT considers that where any adverse environmental impacts cannot be
prevented, adequate mitigation can be put in place. An obligation has been placed
on the Company to give effect to all the mitigation through the attachment of
conditions to the consent.

For the reasons set out in Annex A, B, and E, the Scottish Ministers may be
satisfied to the appropriate test that the Development, alone, and in combination with
Telford Offshore Wind Farm, Stevenson Offshore Wind Farm and MacColl Offshore
Wind Farm (all three combined make up the Moray Offshore Renewables Limited
(AMORLO) p r o p cadvarsely affeciv site Integnty @f any European site
assessed to have connectivity with the Development.

Taking into account the socio-economic benefits and the benefits of renewable
energy generation, it is MS-LOT recommendat i on t hat t he
planning judgment should be that whilst you accept the environmental impacts, when
weighing up that material consideration with the considerations mentioned in the
next paragraph you can make an appropriate planning judgment nevertheless to
grant consent, with conditions, to the Development in its proposed location.

The considerations mentioned in this paragraph are:-

1. The benefits that the Development would be expected to bring in terms of the
contribution to the development of the renewable energy sector;

2. The need to achieve targets for renewable energy;

3. The economic and soci al i mportance
and

4. The potential to unlock a variety of economic benefits.

You can be satisfied that this proposal has had regard to the interference of
recognised sea lanes essential to international and national navigation. None of the
stakeholders responsible for navigational issues objected to the Application; however
some concerns were raised regarding the possible impact on navigation arising from
the Development. Through further discussion between the Company and these
stakeholders, and subject to the inclusion of appropriate conditions on any marine

Scotti

of

licence or consent, the navigational bodies were c ont ent t hat t he

impact upon recognised sea lanes essential to international and national navigation
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could be overcome. MS-LOT is therefore of the view that you have discharged your
responsibilities in terms of section 36B of the Electricity Act.

Application iii for a marine licence under the Marine (Scotland) Act 2010 for the
Beatrice Offshore Wind Farm has been considered alongside this Application. It will
be determined and a decision issued in due course.

Application iv for a marine licence under the Marine (Scotland) Act 2010 and the
Marine and Coastal Access Act 2009 for the Offshore Transmission Works and
export cable to shore at Portgordon, has been considered alongside this Application.
It will be determined and a decision issued alongside this consent.

Before any construction work may commence a licence allowing the disturbance of
European Protected Species (AEPSO0) (cetacea
by the Scottish Ministers under The Conservation (Natural Habitats, &c.) Regulations
1994. This will be applied for by the Company separately once the final layout of the
wind farm and wind turbine genbkeemmgeeds (iAWTGs

SECTION 36 RECOMMENDATION

MS-LOT recommends that you determine to grant consent under section 36
of the Electricity Act for the Beatrice Offshore Wind Farm subject to the
imposition of conditions. The draft decision letter with conditions is
enclosed (at ANNEX D1 DRAFT DECISION LETTER AND CONDITIONS).

74



ADVICE TO THE SCOTTISH MINISTERS IN RELATION TO THE DECISION
WHETHER TO GRANT A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989

At the same time as the Company applied for consent under Section 36 of the
Electricity Act, they also applied for a declaration to be made by the Scottish
Ministers under section 36A of that Act. MS-LOT considers that adequate
opportunity was afforded for public representation with regards to a declaration. No
objections were received from any stakeholders or members of the public. It is our
recommendation that the Scottish Ministers make a declaration to extinguish the
public right of navigation in so far as it passes through places within territorial waters
where the structures forming part of the offshore wind farm are located. A declaration
will be issued to the Company at the same time as the section 36 consent, should
you determine that consent is appropriate.

SECTION 36A RECOMMENDATION

MS-LOT recommends that you grant a declaration under section 36A of
the Electricity Act for the Beatrice Offshore Wind Farm to extinguish the
public right of navigation in so far as it passes through places within territorial
waters where the structures forming part of the offshore wind farm are
located. The draft declaration is enclosed (at ANNEX H 1 DRAFT
DECLARATION).

Gayle Holland, EIA/HRA Compliance Manager,
Marine Scotland Licensing Operations Team,
Marine Planning & Policy

5™ March 2014
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ANNEX DT DRAFT DECISION LETTER AND CONDITIONS

APPLICATION FOR CONSENT UNDER SECTION 36 OF THE ELECTRICITY ACT
1989 FOR THE CONSTRUCTION AND OPERATION OF AN OFFSHORE
GENERATING STATION, THE BEATRICE OFFSHORE WIND FARM, IN THE
OUTER MORAY FIRTH.

APPLICATION FOR A DECLARATION UNDER SECTION 36A OF THE
ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF NAVIGATION SO
FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE TERRITORIAL
SEA WHERE STRUCTURES FORMING PART OF THE OFFSHORE WIND FARM
ARE TO BE LOCATED.

’ $

T: +44 (0)1224 295579 F: +44 (0)1224 295524
E: MS.MarineLicensing@Scotland.gsi.gov.uk

Mr Colin Palmer

SSE Renewables

1 Waterloo Street I I
Glasgow

G2 6AY

Date
Dear Mr Palmer,

CONSENT GRANTED BY THE SCOTTISH MINISTERS UNDER SECTION 36 OF
THE ELECTRICITY ACT 1989 TO CONSTRUCT AND OPERATE THE BEATRICE
OFFSHORE WIND FARM ELECTRICITY GENERATING STATION, OUTER
MORAY FIRTH, APPROXIMATELY 25 KM SOUTH EAST OF WICK, CAITHNESS.

DECLARATION GRANTED BY THE SCOTTISH MINISTERS UNDER SECTION
36A OF THE ELECTRICITY ACT 1989 TO EXTINGUISH PUBLIC RIGHTS OF
NAVIGATION SO FAR AS THEY PASS THROUGH THOSE PLACES WITHIN THE
TERRITORIAL SEA WHERE STRUCTURES FORMING PART OF THE
OFFSHORE WIND FARM ARE TO BE LOCATED.

Defined Terms used in this letter and Annex 1 & 2 are contained in Annex 3.

The following applications have been made to the Scottish Ministers for:-
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i. A consent under section 36 of the Electricity Act 1 989 (as amended)
Electricity Actdo by Beatrice Offshore Windfarm Limited (Company Number
SC350248) and having its registered office at Inveralmond House, 200
Dunkeld Road, Perth, PH1 3AQ for the Beatrice Offshore Wind Farm in the
Outer Moray Firth;

ii. A declaration under section 36A of the Electricity Act by Beatrice Offshore
Windfarm Limited to extinguish public rights of navigation so far as they pass
through those places within the Scottish marine area where structures forming
part of the Beatrice Offshore Wind Farm and Offshore Transmission Works
are to be located;

iii. A marine licence to be considered under the Marine (Scotland) Act 2010 ( it h e
2010 BydBeatrige Offshore Windfarm Limited to deposit any substance or
object and to construct, alter or improve any works in relation to the Beatrice
Offshore Wind Farm; and

iv. A marine licence to be considered under the 2010 Act and the Marine and
Coastal Access Act2009( as amended) ( liyBéawiceDfisbole Act 0)
Windfarm Limited to deposit any substance or object and to construct, alter or
improve any works in relation to the Offshore Transmission Works within the
Scottish marine area and the Scottish Offshore Region.

THE APPLICATION

| refer to applications at i and ii above made by Beatrice Offshore Windfarm Limited

(fithe Companyod), "AmicelR forcdnseatmundér beetion238 of the

Electricity Act and a declaration under section 36A of the Electricity Act, for the

construction and operation of Beatrice Offshore Wind Farm in the Outer Moray Firth

with a maximum generating capacityof 1 0 00 megawat{tt {d& MAWDP! i cat i
and to extinguish public rights of navigation so far as they pass through those places

within the territorial sea where structures forming part of the Beatrice Offshore Wind

Farm are to be located.

The generating capacity has been reduced during the consultation process due to
concerns raised by consultees with regards to potential impacts to birds. This
consent is now granted for a maximum generating capacity of up to 750 MW.

Il n this letter, ithe Devel opment o means t he
electricity generating station as described in Annex 1 of this letter.
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STATUTORY AND REGULATORY FRAMEWORK

The Scotland Act 1998, The Scotland Act 1998 (Transfer of Functions to the
Scottish Ministers etc.) Order 1999 and The Scotland Act 1998 (Transfer of
Functions to the Scottish Ministers etc.) (No. 2) Order 2006

The generation, transmission, distribution and supply of electricity are reserved
matters under Schedule 5, Part I, section D1 of the Scotland Act 1998. The Scotland
Act 1998 (Transfer of Functions to the
Order 0) executively devolved section 36
(with related Schedules) to the Scottish Ministers. The Scotland Act 1998 (Transfer
of Functions to the Scottish Ministers etc.) (No. 2) Order 2006 revoked the transfer of
section 36 consent functions as provided under the 1999 Order and then, one day
later, re-transferred those functions, as amended by the Energy Act 2004, to the
Scottish Ministers in respect of Scotland and the territorial waters adjacent to
Scotland and extended those consent functions to a defined part of the Renewable
Energy Zone beyond Scottish territorial waters (as set out in the Renewable Energy
Zone (Designation of Area) (Scottish Ministers) Order 2005).

The Electricity Act 1989

Any proposal to construct, extend or operate a generating station situated in the
territorial sea (out to 12 nautical miles ( f n f@m the shore), with a generation
capacity in excess of 1 MW requires consent under Section 36 of the Electricity Act.
A consent under section 36 may include such conditions (including conditions as to
the ownership or operation of the station) as appear to the Scottish Ministers to be
appropriate. The consent shall continue in force for such period as may be specified
in or determined by or under the consent.

Paragraph 3 of Schedule 9 to the Electricity Act places a duty on licence holders or
persons authorised by an exemption to generate, distribute, supply or participate in
the transmission of el ectricity withnethe
meaning of paragraph 1 of Schedule 9 to have regard to the desirability of preserving
natural beauty, of conserving flora, fauna and geological or physiographical features
of special interest and of protecting sites, buildings and objects of architectural,
historic or archaeological interest. Such persons are statutorily obliged to do what
they reasonably can to mitigate any effect which the proposals would have on these
features.

Paragraph 3 of Schedule 9 to the Electricity Act also provides that the Scottish
Ministers must have regard to the desirability of preserving natural beauty etc. and
the extent to which the person by whom the proposals were formulated has complied
with their duty to mitigate the effects of the proposals. When exercising any relevant
functions, a licence holder, a person authorised by an exemption to generate or
supply electricity, and the Scottish Ministers, must also avoid, so far as possible,
causing injury to fisheries or to the stock of fish in any waters.

Under Section 36A of the Electricity Act, Scottish Ministers have the power to make

a declaration, on an application, which extinguishes public rights of navigation which
pass through the place where a generating station will be established; or suspend
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rights of navigation for a specified period of time. The power to extinguish public
rights of navigation extends only to generating stations in territorial waters.

A declaration made under section 36A is one declaring that the rights of navigation
specified, or described in it, i) are extinguished, ii) are suspended for a period that is
specified in the declaration, iii) are suspended until such time as may be determined
in accordance with a provision contained within the declaration, or iv) are to be
exercisable subject to such restrictions or conditions, or both, as are set out in the
declaration. The declaration has effect, from the time at which it comes into force,
and, continues in force for such a period as may be specified in the declaration.

Under section 36B of the Electricity Act, the Scottish Ministers may not grant a
consent in relation to any particular offshore generating activities if they consider that
interference with the use of recognised sea lanes essential to international
navigation is likely to be caused by the carrying on of those activities or is likely to
result from their having been carried on. The Scottish Ministers, when determining
whether to give consent for any particular offshore generating activities, and
considering the conditions to be included in such consent, must have regard to the
extent and nature of any obstruction of or danger to navigation which, without
amounting to interference with the use of such sea lanes, is likely to be caused by
the carrying on of the activities, or is likely to result from their having been carried on.
In determining this consent, the Scottish Ministers must have regard to the likely
overall effect (both while being carried on and subsequently) of the activities in
guestion and such other offshore generating activities which are either already the
subject of section 36 consent or activities for which it appears likely that such
consents will be granted.

Under Schedule 8 to the Electricity Act and the Electricity (Applications for Consent)
Regul ations 1990 (Athe 1990 Regulatio
consent must be published by the applicant in one or more local newspapers and in
the Edinburgh Gazette to allow representations to be made to the application. Under
Schedule 8 to the Electricity Act the Scottish Ministers must serve notice of
application for consent upon any relevant Planning Authority.

Paragraph 2(2) of Schedule 8 to the Electricity Act provides that where a relevant
Planning Authority notifies the Scottish Ministers that they object to an application for
section 36 consent and where they do not withdraw their objection, then the Scottish
Ministers must cause a public inquiry to be held in respect of the application. In such
circumstances, before determining whether to give their consent, the Scottish
Ministers must consider the objections and the report of the person who held the
public inquiry.

The location and extent of the proposed Development to which the Application
relates (being wholly offshore) means that the Development is not within the area of
any local Planning Authority. The Scottish Ministers are not, therefore, obliged under
paragraph 2(2) of Schedule 8 to the Electricity Act to require a public inquiry to be
held. The nearest local Planning Authorities did not object to the Application. If they
had objected to the Application, and even then if they did not withdraw their
objections, the Scottish Ministers would not have been statutorily obliged to hold a
public inquiry.
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The Scottish Ministers are, however, required under paragraph 3(2) of Schedule 8 to
the Electricity Act to consider all objections received, together with all other material
considerations, with a view to determining whether a public inquiry should be held in
respect of the application. Paragraph 3(2) of Schedule 8 provides that if the Scottish
Ministers think it appropriate to do so, they shall cause a public inquiry to be held,
either in addition to or instead of any other hearing or opportunity of stating
objections to the application.

The Scottish Ministers are satisfied that they have considered and applied all the
necessary tests set out within the Electricity Act when assessing the Application.
The Company, at the time of application, was not a licence holder or a person
authorised by an exemption to generate, distribute, supply or participate in the
transmission of electricity when formul ati ng
of paragraph 1 of Schedule 9 to the Electricity Act. The Company obtained a
generation licence during the period whilst the Scottish Ministers were determining
the Application for consent. The Minister and his officials have, from the date of the
Application for consent, approached matters on the basis that the same Schedule 9,
paragraph 3(1) obligations as applied to licence holders and the specified exemption
holders should also be applied to the Company.

The approach taken has been endorsed by the Outer House of the Court of Session
where Lord Doherty in Trump International Golf Club Scotland Limited and The
Trump Organization against The Scottish Ministers and Aberdeen Offshore Wind
Farm Limited [2014] CSOH 22 opines that the Electricity Act and regulations made
under it contemplate and authorise consent being granted to persons who need not
be licence holders or persons with the benefit of an exemption. In addition, the
Company is, in any event, required to consider the protection of the environment
under statutory regulations which are substantially similar to Schedule 9 to the
Electricity Act, namely the Electricity Works (Environmental Impact Assessment)
(Scotl and) Regulations 2000 (Athe 2000 Regul
is among the categories of persons described in Schedule 9, paragraph 3(1).

Marine (Scotland) Act 2010 and the Marine and Coastal Access Act 2009

The 2010 Act regulates the territorial sea adjacent to Scotland in terms of marine
environment issues. As this Application falls within the Scottish marine area
(essentially the territorial sea adjacent to Scotland, which extends out to 12 nm from
the shore), it falls to the 2010 Act to regulate marine environmental issues in this
area. Subject to exemptions specified in subordinate legislation, under Part 4 of the
2010 Act, licensable marine activities may only be carried out in accordance with a
marine licence granted by the Scottish Ministers.

Under Part 2 of the 2010 Act the Scottish Ministers have general duties to carry out
their functions in a way best calculated to achieve the sustainable development,
including the protection and, where appropriate, the enhancement of the health of
the area. The Scottish Ministers when exercising any function that affects the
Scottish marine area under the 2010 Act, must act in a way best calculated to
mitigate, and adapt to, climate change.
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As the application for the transmission infrastructure associated with the wind farm
falls partly out with the Scottish Territorial Sea, beyond the 12 nm limit, it falls to the
Marine and Coast al Access Act 2009 (At he
environmental issues in this area. Other than for certain specified matters, the 2009
Act executively devolved marine planning, marine licensing and nature conservation
powers in the offshore marine region (12-200 nm) to the Scottish Ministers.

The 2009 Act transferred certain functions in issuing consents under section 36 of
the Electricity Act from the Secretary of State to the Marine Management

Organi sation ( AMMOO) . T hee sucM Mixtiords ane Scottisho t

waters or in the Scottish part of the renewable energy zone, as that is where the
Scottish Ministers will perform such functions.

Where applications for both a marine licence under the 2009 Act and consent under
section 36 of the Electricity Act are made then, in those cases where they are the
determining authority, the Scottish Ministers may issue a note to the applicant stating
that both applications will be subject to the same administrative procedure. Where
that is the case then that will ensure that the two related applications may be
considered at the same time.

Climate Change (Scotland) Act 2009

Under Part 2 of the 2010 Act, the Scottish Ministers must, when exercising any
function that affects the Scottish marine area (essentially the territorial sea adjacent
to Scotland) under the Climate Change (Scotland) Act 2009 (as amended), act in the
way best calculated to mitigate, and adapt to, climate change so far as is consistent
with the purpose of the function concerned. Under the Climate Change (Scotland)
Act 2009 (as amended), annual targets have been agreed with relevant advisory
bodies for the reduction in carbon emissions.

The Scottish Ministers are satisfied that in assessing the Application, they have
acted in accordance with their general duties, and they have exercised their
functions in compliance with the requirements of the Climate Change (Scotland) Act
2009 (as amended).

Environmental Impact Assessment Directive; The Electricity (Applications for
Consent) Requlations 1990 and the Electricity Works (Environmental Impact
Assessment) (Scotland) Requlations 2000 (as amended)

The Environmental Impact Assessment Directive, which is targeted at projects which
are likely to have significant effects on the environment, identifies projects which

20009

exe

require an Environment al | mpact Assessment

Company identified the proposed Development as one requiring an Environmental
St at ement (AESO) i n t er ms of t he El
Assessment) (Scotland) Regulations 2000 (asamende d) (At he 2000

The proposal for the Development has been publicised, to include making the ES
available to the public, in terms of the 2000 Regulations. The Scottish Ministers are
satisfied that an ES has been produced and the applicable procedures regarding
publicity and consultation all as laid down in the 1990 Regulations, the 2000
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Regulations and the Marine Works (Environmental Impact Assessment) Regulations
2007 (as amended) have been followed.

The Scottish Ministers have, in compliance with the 2000 Regulations consulted with
Scottish Natur al Her i tNatgre Cofsér&tibhl cCpmmittete h e Joi
(AJNCCoO) , t he Scottish Environment Protect
Authorities most local to the Development, and such other persons likely to be

concerned by the proposed Development by reason of their specific environmental
responsibilities on the terms of the Application in accordance with the regulatory
requirements. The Scottish Ministers have taken into consideration the
environmental information, including the ES and Supplementary Environmental

Information Statement ( ASEI So0) , and the representatio
consultative bodies and from all other persons.

The Scottish Ministers have, in compliance with the 2000 Regulations, obtained the
advice of the SEPA on matters relating to the protection of the water environment.
This advice was received on 29" May 2012.

The Scottish Ministers have also consulted a wide range of relevant organisations,
including colleagues within the Scottish Government on the Application, on the ES
and as a result of the issues raised, upon the required SEIS.

The Scottish Ministers are satisfied that the regulatory requirements have been met.

The Habitats Directive and the Wild Birds Directive

The Habitats Directive provides for the conservation of natural habitats and of wild

flora and fauna in the Member Statesd Europ
such as the proposed site of the developments. It promotes the maintenance of

biodiversity by requiring Member States to take measures which include those which

maintain or restore natural habitats and wild species listed in the Annexes to the

Habitats Directive at a favourable conservation status and contributes to a coherent

European ecological network of protected sites by designating Special Areas of
Conservaton ( ASACso0o) for those habitats I isted i
in Annex Il, both Annexes to that Directive.

The Wild Birds Directive applies to the conservation of all species of naturally

occurring wild Dbirds i n tehnrieory, nmeludinge offshaset at e s 6
areas such as the proposed site of the developments and it applies to birds, their
eggs, nests and habitats. Under Article 2,

requisite measures to maintain the population of the species referred to in Article 1 at

a level which corresponds in particular to ecological, scientific and cultural
requirements, while taking account of economic and recreational requirements, or to

adapt the population of 't hesret hsepre cprecsyv itdoe st hta
the light of the requirements referred to in Article 2, Member States shall take the

requisite measures to preserve maintain or re-establish a sufficient diversity and

area of habitats for all the species of birds referredtoin Ar t i cl e 10. Such m
are to include the creation of protected areas: article 3.2.

Article 4 of the Wild Birds Directive provides inter alia as follows:
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A 1 .The species mentioned in Annex | [of that Directive] shall be the subject of

special conservation measures concerning their habitat in order to ensure

their survival and reproduction in thei
2. Member States shall take similar measures for regularly occurring

migratory species not listed in Annex | [of that Directive], bearing in mind

their need for protection in the geographical sea and land area where this

Directive applies, as regards their breeding, moulting and wintering areas

and staging posts along their migration routes. To this end, Member

States shall pay particular attention to the protection of wetlands and

particularly to wetlands of international importance.

4. In respect of the protection areas referred to in paragraphs 1 and 2,
Member States shall take appropriate steps to avoid pollution or
deterioration of habitats or any disturbances affecting the birds, in so far
as these would be significant having regard to the objectives of this
Article. Outside these protection areas, Member States shall also strive to
avoid pollution or deteriorationof habi t ats. 0

Articles 6 & 7 of the Habitats Directive provide inter alia as follows:

A 6 .Me&mber States shall take appropriate steps to avoid, in the special areas
of conservation, the deterioration of natural habitats and the habitats of
species as well as disturbance of the species for which the areas have
been designated, in so far as such disturbance could be significant in
relation to the objectives of this Directive.

6.3 Any plan or project not directly connected with or necessary to the
management of the site but likely to have a significant effect thereon,
either individually or in combination with other plans or projects, shall be
subject to appropriate assessment of its implications for the site in view of
the site's conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the provisions of
paragraph 4, the competent national authorities shall agree to the plan or
project only after having ascertained that it will not adversely affect the
integrity of the site concerned and, if appropriate, after having obtained
the opinion of the general public.

6.4. If, in spite of a negative assessment of the implications for the site and in
the absence of alternative solutions, a plan or project must nevertheless
be carried out for imperative reasons of overriding public interest,
including those of a social or economic nature, the Member State shall
take all compensatory measures necessary to ensure that the overall
coherence of Natura 2000 is protected. It shall inform the Commission of
the compensatory measures adopted.

7.  Obligations arising under Article 6 (2), (3) and (4) of this Directive shall
replace any obligations arising under the first sentence of Article 4 (4) of
Directive 79/409/EEC in respect of areas classified pursuant to Article 4
(1) or similarly recognized under Article 4 (2) thereof, as from the date of
implementation of this Directive or the date of classification or recognition
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by a Member State under Directive 79/409/EEC, where the latter date is
|l ater. o

The Habitats Directive and the Wild Birds Directive have, in relation to the marine
environment, been transposed into Scots law by the Conservation (Natural Habitats,

& c.) Regul ati ons 19914 (At he 19914 Regul at
Conservation (Natur al Habi t at sRegufationso )As Re g u |

the Development is to be sited in the Scottish Territorial Sea, it is the 1994
Regulations which are applicable in respect of this application for section 36 consent.
The 2007 Regulations do, however, apply to those parts of the associated
transmission works which lie inside the Scottish Offshore Region (i.e. in the region
beyond 12 nm from the shore).

The 1994 and the 20Hd@biRtegtud aR ¢ 0 u simpiementh €0 )

the obligation in article 6(3) & (4) of the Habitats Directive, which by article 7 applies
in place of the obligation found in the first sentence of article 4(4) of the Wild Birds

aut h

Directive. I n each case the fAcompetent
Mi ni ster s, i's obl i ge dasseéssmeri ofi th& ieplicationsdopther o pr i a |
site in view of the siteds conservation

is also obliged to consult SNH and, for the purpose of regulation 48 of the 1994
Regulations, to have regard to any representations made by SNH. The nature of the
decision may be taken for present purposes from the provision in regulation 25(4) &
(5) of the 2007 Regulations:

i (4 the light of the conclusions of the assessment, and subject to regulation
26, the competent authority may agree to the plan or project only if it has
ascertained that it will not adversely affect the integrity of the European
offshore marine site or European site (as the case may be).

(5) In considering whether a plan or project will adversely affect the integrity
of a site, the competent authority must have regard to the manner in
which it is proposed to be carried out and to any conditions or restrictions
subject to which the competent authority proposes that the consent,
permission or other authorisat i on shoul d be given. o

Developments in, or adjacent to, European protected sites, or in locations which
have the potential to affect such sites, must undergo what is commonly referred to as

a Habitats Regul ations Appr ai stwolstagesivihiRrA 0 ) .

are set out as follows:

Stagel- Wher e a project I s not connected
management and it is likely to have a significant effect thereon (either
individually or in combination with other projects), then an AA is required.

Stage2- 1 n 1 i ght of the AA of the projectos

sitedébs conservation objectives, t he
the requisite standard that the project will not adversely affect the integrity
of the site, having regard to the manner in which it is proposed to be
carried out and to any conditions or restrictions subject to which the
consent is proposed to be granted.
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SNH and the JNCC were of the opinion that the Development is likely to have a
significant effect on the qualifying interests of certain Special Protected Areas
(ASPAs0) and SAC sites, tThe rAd fwhiche haa rbeeAA wa s
undertaken has considered the combined effects of the Development and the Moray

Offshore Renewables Li mi t ed ( fAfa@sk This)is bacausedthe MORL

proposal, the applications for which were submitted to the Scottish Ministers in

August 2012, are proposed to be sited immediately adjacent to the Development.

The Scottish Ministers, as a competent authority, have complied with European

Uni on (AEUO) obligations under the Habitats
relation to the Development. Marine Scotl ar
LOTo) , on behalf of the @ a&A intcarrging othenAAst er s,
MS-LOT concludes that the Development will not adversely affect site integrity of any

of the identified European protected sites assessed to have connectivity with the
Development, and have imposed conditions on the grant of this consent ensuring

that this is the case. The test in the Waddenzee judgement formed the basis for the

approach taken (CJEU Case C-127/02 [2004] ECR 1-7405), and the Scottish

Ministers are certain that the Development will not adversely affect site integrity of

the siiesiwhere no reasonable scientific doubt r
effectso. The AA will be published and avai
page of the Scottish Governmentodos website.

APPLICABLE POLICIES AND GUIDANCE

Marine area

The UK Marine Policy Statement 2011

The UK Marine Policy Statement 2011 (iAthe S
accordance with Chapter 1 of Part 3 of the 2009 Act requires that when the Scottish

Ministers take authorisation decisions that affect, or might affect, the marine area

they must do so in accordance with the Statement.

The Statement which was jointly adopted by the UK Administrations sets out the
overall objectives for marine decision making. It specifies issues that decision-
makers need to consider when examining and determining applications for energy
infrastructure at sea, namely i the national level of need for energy infrastructure as
set out in the Scottish National Planning Framework; the positive wider
environmental, societal and economic benefits of low carbon electricity generation;
that renewable energy resources can only be developed where the resource exists
and where economically feasible; and the potential impact of inward investment in
offshore wind energy related manufacturing and deployment activity. The associated
opportunities on the regeneration of local and national economies need also to be
considered.

Chapter 3, paragraphs 3.3.1 to 3.3.6, 3.3.16 to 3.3.19 and 3.3.22 to 3.3.30 of the

Statement are relevant and have been considered by the Scottish Ministers as part
of the assessment of the Application.
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Existing terrestrial planning regimes generally extend to mean low water spring tides.
The marine plan area boundaries extend up to the level of mean high water spring
tides. The Statement clearly states that the new system of marine planning
introduced across the UK will integrate with terrestrial planning. The Statement also
makes it clear that the geographic overlap between the Marine Plan and existing
plans will help organisations to work effectively together and to ensure that
appropriate harmonisation of plans is achieved. The Scottish Ministers have,
accordingly, had regard to the terms of relevant terrestrial planning policy documents
and plans when assessing the Application for the purpose of ensuring consistency in
approach.

The Scottish Ministers have had full regard to the Statement when assessing the
Application. It is considered that the Development accords with the Statement.

Blue Seas-Green Energy: A Sectorial Plan for Offshore Wind Energy in Scottish
Territorial Waters

The Scottish Government has used a marine planning approach to develop Blue
Seas Green Energy T A Sectorial Marine Plan for Offshore Wind in Scottish
Territorial Waters ( it he Pl ano) .

The Plan represents the Scotti shnengyfromster 6s
offshore wind resources within Scottish Territorial Waters (0 to 12 nautical miles).

The Plan contains proposals for offshore wind development at the regional level up

to 2020 and beyond. It seeks to maximise the benefits for Scotland, its communities

and people and recognises the need for public acceptability in the development of

offshore wind. It aims to strike a balance between economic, social and
environmental needs and also recognises that there are national and regional

challenges to overcome to facilitate development.

The draft Plan contained 10 short term (up to 2020) and 30 medium term (up to
2030) options including Beatrice as a short term site in the North East region. The
sites were selected by developers and The Crown Estate Commissioners (iICECQ
and awarded Exclusivity Agreements. This reduced to 9 as one site developer
withdrew.

Scottish Ministers further decided that 3 short term sites in the West and South-West
regions were unsuitable for the development of offshore wind and should not be
progressed as part of the Plan. These short term sites were considered unsuitable
because of the presence of a wide range of constraints on a number of receptors
(including communities, shipping, fishing, biodiversity, recreation, defence, economic
impact, cultural heritage, seascapes and landscapes). Scottish Ministers decided
that 6 short term sites and 25 medium term areas of search should be progressed
within this Plan.

The main findings for the North East (Moray Firth) Offshore Wind Plan region was
that this region has favourable conditions and significant potential for the
development of offshore wind both within Scottish Territorial Waters and beyond into
Scottish Offshore Waters (12 to 200 nautical miles). The significant strategic issues
to be resolved according to the Plan related to fishing and the environment, with
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potential adverse effects on bottlenose dolphins presented as a significant issue.
Other key issues to be addressed for the region included shipping and navigation,
biodiversity, aviation and radar, and defence activities. Evidence at this stage
suggested that issues could be addressed through appropriate mitigation measures
at the project level.

The Beatrice short term site within Scottish Territorial Waters was seen to be
suitable for development by 2020 (as well as a large Round 3 offshore wind
development site just outside Scottish Territorial Waters adjacent to Beatrice). The
cumulative impacts of these developments were identified as requiring further
consideration.

The Plan recommended that the Beatrice short term option should be taken forward
to the licensing stage. A key finding was that there is significant potential for this
development in the short term and it appears to be publicly and environmentally
acceptable. Another key finding was that the North East region relates closely to
areas where there is significant potential for economic investment and employment.

Overall the Plan seeks t ooliceks forigreery ene®gg, ot t i s h
thereby helping to meet carbon reduction targets. The Plan underpins the promotion

of economic development and competitiveness for Scotland and has been built using
environmental and socio-economic assessments and consultation, both public and

sectoral, as marine plan making tools.

The out comes of Strategic Environment al A
economic Assessment and Consultation Analysis informed the final Plan.

Draft National Marine Plan

A draft National Marine Plan, developed under the 2010 Act and the 2009 Act was
subject to consultation which closed in November 2013. Marine Scotland Planning &
Policy are now considering the responses and undertaking a consultation analysis
exercise. When formally adopted, the Scottish Ministers must take authorisation and
enforcement decisions which affect the marine environment in accordance with the
Plan.

The draft National Marine Plan sets an objective to promote the sustainable
development of offshore wind, wave and tidal renewable energy in the most suitable
locations. It also contains specific policies relating to the mitigation of impacts on
habitats and species; and in relation to treatment of cables.

The Scottish Ministers have had full regard to the draft national Marine Plan when
assessing the Application. It is considered that the Development accords with the
draft Plan.

Offshore Renewable Policy

Published in September 2010, Scotl andbés Off
opportunities, challenges and priority recommendations for action for the sector to
realise Scotlanddés full potenti al for of f s|
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document, published in January 2013, highlighted the progress that has been made

but pointed to the continuing challenges that need to be overcome. The Scottish

Mi ni sters remain fully committed to realisi
to capture the biggest sustainable economic growth opportunity for a generation.

This Development, will contribute significantly to Scotlandd s renewabl e en
targets via its connection to the National Grid. It will also provide wider benefits to the

of fshore wind industry which are reflected
Map and the National Renewables Infrastructure Plan.

Terrestrial area

Existing terrestrial planning regimes generally extend to mean low water spring tides.
The marine plan area boundaries extend up to the level of mean high water spring
tides. The Statement clearly states that the new system of marine planning
introduced across the UK will integrate with terrestrial planning. The Statement also
makes it clear that the geographic overlap between the Marine Plan and existing
plans will help organisations to work effectively together and to ensure that
appropriate harmonisation of plans is achieved. The Scottish Ministers have,
accordingly, had regard to the terms of relevant terrestrial planning policy documents
and Plans when assessing the Application.

In addition to high level policy documents regarding the Scottis h Gover nment 6s
on renewables (2020 Renewable Route Map for Scotland - Update (published 30
Oct 2012), the Scottish Ministers have had regard to the following documents.

Scottish Planning Policy

Scottish Planning Policy sets out the Scottish Govern ment 6s pl anning p
renewable energy development. Whilst it makes clear that the criteria against which
applications should be assessed will vary depending upon the scale of the
development and its relationship to the characteristics of the surrounding area, it
states that these are likely to include impacts on landscapes and the historic
environment, ecology (including birds, mammals and fish), biodiversity and nature
conservation; the water environment; communities; aviation; telecommunications;
noise; shadow flicker and any cumulative impacts that are likely to arise. It also
makes clear that the scope for the development to contribute to national or local
economic development should be a material consideration when considering an
application.

The Scottish Ministers are satisfied that these matters have been addressed in full
both within the Application and within the responses received to the consultation by
the closest onshore Planning Authorities, SEPA, the JNCC, SNH and other relevant
bodies.

National Planning Framework 2

Scotl andbs National Pl anning Framework 2 (Al
priorities to support the Scottish Gover nmel
economic growth. Relevant paragraphs to the Application are paragraphs 65, 144,
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145, 146, 147 and 216. NPF2 provides strong support for the development of
renewable energy projects to meet ambitious targets to generate the equivalent of
100% of our gross annual electricity consumption from renewable sources and to
establish Scotland as a leading location for the development of the renewable
offshore wind sector.

National Planning Framework 3

Scotl andds National Pl anning Framework 3 (A
delivering the Government Economic Strategy. The Main Issues Report sets out the

ambition for Scotland to be a low carbon country, and emphasises the role of

planning in enabling development of renewable energy onshore and offshore. NPF3

includes a proposal for national development to support onshore infrastructure for

offshore renewable energy, as well as wider electricity grid enhancements. NPF3

also supports development and investment in sites identified in the National
Renewables Infrastructure Plan.

The Main Issues Report was published for consultation in April 2013 and the
Proposed NPF3 was laid in the Scottish Parliament on 14™ January 2014. This will
be subject to sixty (60) day Parliamentary scrutiny ending on 22" March 2014. The
Scottish Government expect to publish the finalised NPF3 in June 2014.

Highland Renewable Enerqy Strateqy and Planning Guidelines, May 2006

The Highland Renewable Energy Strategy and Pl anni ng Gui delines (
supplement the existing policies of The Highland Council and aims to provide
guidance and direction for Planning Authority decisions and developers plans.

The HRESPG notes that the optimal area for prospective offshore wind development
is considered to be the outer Moray Firth and that offshore wind is viewed as an
important potential renewable energy technology for the Highland region. The key
aspects of a renewables vision for the Highland region involve setting a balance
between social, economic and environmental interests whilst utilising the high calibre
energy resources available in the region. The vision also recognises the need for
cleaner forms of energy within the existing energy network to help reduce CO,
emissions.

Within the HRESPG, Strategic Topic E12 (within the Action Plan to implement

objectives) states that The Highland Council will prioritise the few offshore wind

areas for commercial development that have energy and grid potential with a
mediumtermaimofl gi gawatt ( AGWO) capacity by 202(
capacity by 2050 in the Moray Firth.

Although the Development is located outside 12 nm from the Highland coastline and
thus out with the jurisdiction of The Highland Council, the Scottish Ministers consider
that the HRESPG is broadly supportive of the Development which will contribute to
the aims for offshore renewable wind development in the Highland region.
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The Highland i wide Local Development Plan, April 2012

The purpose of the Highland7 Wi de Loc al Devel opment Pl
a balanced strategy to support the growth of all communities across the Highlands
ensuring that development is directed to places with sufficient existing or planned
infrastructure and facilities to support sustainable development. Relevant policies
within this plan can be applied to the Development.

The Vision chapter of the HwWLDP makes a commitment to ensuring that the
development of renewable energy resources are managed effectively including
guidance on where harnessing renewable sources is appropriate or not. There is
also a commitment to provide new opportunities to encourage economic
development and create new employment across the Highland area focusing on key
sectors including renewable energy whilst at the same time improving the strategic
infrastructure necessary to allow the economy to grow in the long term.

The Scottish Ministers consider that the HwWLDP is broadly supportive of the
Development.

The Moray Structure Plan, April 2007

The Moray Structure Plan (AMSP 20070)
in which Moray Council intend to develop the region over the next 157 20 years. The
central pillar of the development strategy is to promote economic growth whilst
safeguarding and enhancing the natural and built environment, and promoting
overall sustainability. Promoting the sensitive development of renewable energy
(Policy 2) has been identified as a key strategic issue which the MSP 2007 must
address.

The Scottish Ministers consider the MSP 2007 is broadly supportive of the
Development. The Development offers an opportunity for the region to contribute
towards renewable energy targets, tackle the effects of climate change, increase
energy security and contribute to the local and regional economies of Moray.

The Moray Local Plan 2008

The Moray Local Pl an (AMLPO) interpret
2007 into detailed policies and proposals for use in the determining of planning
policies. The MLP states that Moray has a wealth of natural resources including
opportunities for renewable energy, particularly wind energy. The MLP provides a
framework to optimise the benefits of these natural resources to the area.

The Scottish Ministers consider that the MLP is broadly supportive of the
Development.

Moray Economic Strategy, October 2012

The recently published Moray Economic
Community Planning Partnership provides the long term economic diversification
strategy for the area. The MES recognises that the engineering and fabrication base,
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which at the moment mainly services the oil, gas, and distillation industries, lends
itself to development and diversification into the renewable energy supply chains.
The MES recognises the potential offered by renewable energy as well as the
opportunity for infrastructure in the Moray region to support the development of a
world leading and diversified renewable energy sector. Buckie Harbour is specifically
identified as having the potential to act as an operations and maintenance base to
service the offshore wind farms proposed for the Moray Firth.

CONSULTATION

In accordance with the statutory requirements of the 1990 Regulations and the 2000
Regulations, notices of the Application had to be placed in the local and national
press. The Scottish Ministers note that these requirements have been met. Notice of
the Application for section 36 consent is required to be served on any relevant
Planning Authority under Schedule 8 to the Electricity Act.

Notifications were sent to Moray Council (as the onshore Planning Authority where
the transmission works export cable comes ashore at Portgordon) as well as to
Highland Council (as the nearest onshore Planning Authority) as well as to SNH, the
JNCC and SEPA.

A two-stage formal consultation process was undertaken by the Scottish Ministers.
The first, which related to the application for section 36 consent, the marine licence
applications (applications i, iii and iv) and the ES, was commenced on 25" April
2012, and the second which related to the submission of further information in the
form of a SEIS began on 4™ June 2013.

Representations and objections

A total of forty seven (47) valid representations were received by the Scottish
Ministers during the course of the public consultation exercise, mostly from members
of the public, with a small number coming from fisheries trusts, and one from a
community council. Of these forty five (45) objected to the Development and two (2)
were in support of the Development.

Members of the public who objected to the Development stated concerns regarding
the visual impact of the turbines, the impacts on marine wildlife, fisheries, navigation,
aviation and tourism. Some objections also stated that offshore wind is an unreliable
source of energy and the subsidies required to support the industry are too high.
There was also a belief that there had been a failure to meet the requirements of the
Aarhus Convention, and the Development could be a potential contributor to the blue
carbon effect.

Representations which noted support for the Development were of the belief that the
Development would offer local benefits such as the creation of jobs, economic
opportunities for the area and help fight climate change.

Of the public representations made concerning the Application none were received
from elected representatives.
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Objections were received from, amongst others, the Royal Society for the Protection

of Birds Scotl andt (el RI5ePfBe MiSccen t Il mfnrdadgt,r uct ur e
(Ministry of Defence), Nati onal Air Traffic
of Sal mon Fishery Boards (AASFBO), t he Mor a
and Whale and Dol phin Conservation (AWDCO)

Several respondents, including the DIO, NATS, and WDC stated their willingness to
withdraw their objections provided certain stated conditions were met. Following
further correspondence, the DIO and NATS removed their objections subject to
conditions being applied to this consent. The Scottish Ministers consider that
conditions applied regarding marine mammals address concerns raised by WDC
(Annex 2).

Objections from members of the public, the ASFB, RSPB Scotland and the MFSTP
are being maintained. In light of these concerns, the Company has reduced their
design envelope from 1,000 MW to 750 MW and the Scottish Ministers have applied
conditions for monitoring and mitigation to this consent (Annex 2).

The ASFB and MFSTP have welcomed the salmon monitoring strategy being
developed by Marine Scotland. MORL did not remove their objection regarding the
cable route, however this issue will be addressed by the Crown Estate ( A T CE 0 )

The Scottish Minsters have considered and had regard to all representations and
objections received.

Material Considerations

In light of all the representations, objections and outstanding objections received by
the Scottish Ministers in connection with the Application, the Scottish Ministers have
carefully considered the material considerations, for the purposes of deciding
whether it is appropriate to cause a public inquiry to be held and for making a
decision on the Application for consent under section 36 of the Electricity Act.

The Scottish Ministers consider that no further information is required to determine
the Application.

Public Local Inquiry

Paragraph 2(2) of Schedule 8 to the Electricity Act provides that where a relevant
planning authority notifies the Scottish Ministers that they object to an application for
section 36 consent and where they do not withdraw their objection then the Scottish
Ministers must cause a public inquiry to be held in respect of the application. In such
circumstances before determining whether to give their consent the Scottish
Ministers must consider the objections and the report of the person who held the
public inquiry.

The location and extent of the Development to which the Application relates being
wholly offshore means that the Development is not within the area of any local
planning authority. The Scottish Ministers are not, therefore, obliged under
paragraph 2(2) of Schedule 8 to the Electricity Act to require a public inquiry to be
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held. The nearest local planning authorities did not object to the Application. Even if
they had objected to the Application, and even then if they did not withdraw their
objection, the Scottish Ministers would not have been statutorily obliged to hold a
public inquiry.

The Scottish Ministers are, however, required under paragraph 3(2) of Schedule 8 to
the Electricity Act to consider all objections received, together with all other material
considerations, with a view to determining whether a public inquiry should be held
with respect to the Application. If the Scottish Ministers think it appropriate to do so,
they shall cause a public inquiry to be held, either in addition to or instead of any
other hearing or opportunity of stating objections to the Application.

The Scottish Ministers have received objections to the Development as outlined
above, raising a number of issues. In summary, and in no particular order, the
objections were related to the following issues:

The efficiency of wind energy and high subsidies;
Visual impacts of the Development;

Impact upon the tourism industry;

Impact upon shipping, aviation and DIO;

Impact upon marine wildlife including birds;
Impact on salmon and sea trout;

Impact on commercial fishing;

Cumulative impacts in the Moray Firth;
Transmission cable route; and

Failure to meet the requirements of the Aarhus convention.
Blue carbon effect

I I D I T D I D D

The efficiency of wind energy and high subsidies

A number of respondents to the Application commented on a range of issues relating
to the efficiency of wind energy. The Scottish Ministers consider that although the
electrical output of wind farms is variable, and cannot be relied on as a constant
source of power, the electricity generated by wind is a necessary component of a

bal anced energy mix which is | arge enough

supplied from wind farms reduces the need for power from other sources and helps
reduce fossil fuel consumption.

With regards to high subsidies, support schemes play an important role in the
development of renewable electricity schemes, particularly for more immature
technologies. Increased deployment of offshore wind turbines is anticipated to result
in declining costs, as the industry learns more about the technical issues that arise in
challenging conditions. Alongside this, a number of other factors will also impact the
future costs, including steel prices, exchange rates, labour and vessel costs.

The challenge laid down to industry as part of the Offshore Wind Cost Reduction
Task Force is to reduce the levelised cost of offshore wind to £100 per megawatt
hour. This is clearly ambitious and will require developers to work in collaboration
and consider innovative technology and working practices. Test and demonstration
facilities will also continue to be crucial to the development of the industry and in
particular in pursuing the cost reduction agenda.
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The Scottish Ministers, therefore, consider they have sufficient information regarding
the efficiency of wind energy and high subsidies, to reach a conclusion on the
matter, and do not consider that it is appropriate to cause a public inquiry to be held
to further investigate this.

Visual impacts of the Development

Adverse visual impact of the Development in its proposed location was raised in the
outstanding objections to the Development. The Company in its ES indicates that the
Development would have visual impacts that range from negligible to major
dependinguponwh er e the viewer is situated.
nature conservation advisers who advise on, amongst other matters, visual impacts
on designated landscape features, advised that key landscape, seascape and visual
impacts of the Development together with MORL will occur along a 39 km stretch of
the Caithness coast from Noss Head to Dunbeath. Here at its closest the
Development is 13.5 km from shore with the MORL proposal being 22 km. The two
developments are likely to be perceived as one single wind farm lying offshore,
parallel to the coast. They will form a prominent new feature (some 19 km in length)
on the skyline of the open sea. The visual impacts are primarily caused by Beatrice,
rather than MORL due to its closer proximity to shore.

SNH advised that where a viewpoint / location has a panoramic and expansive
context, the offshore devel opment may
However landscape and visual effects will be adverse at specific viewpoints and
locations, especially elevated cliff tops and landmarks. This will be the case at key
viewpoints such as Wick, Sarclet, Whaligoe Steps, Lybster Harbour, Dunbeath
Castle and from stretches of the A9. Due to lighting requirements, the wind farms will
change the night-time character of seas and skies in this area where there is
currently limited light pollution. SNH advised that impacts on the Moray and
Aberdeenshire coastline would be negligible. SNH recommended that the final
turbine layout should be agreed with the Scottish Ministers and that visualisations for
this final layout should be produced for statutory consultees and public information.
The Scottish Ministers agree that visualisations for final wind farm layout and design
would be a necessity to inform the public. A condition requiring the submission of a
Design Statement forms part of this consent at Annex 2.

The Highland Council raised some concerns over the visual impact of the
Development as they considered that the turbines had not been represented at the
correct scale in the visualisations. There concerns were not sufficient however to
cause them to object to the Development.

The Companyods ES includes a number o]
indication of the likely visual impacts. Although these are not definitive, the
visualisation material acts as a tool to help inform the decision-making process.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the potential visual impacts of the Development, to reach a conclusion on
the matter, and do not consider that it is appropriate to cause a public inquiry to be
held to further investigate these impacts.
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Impact upon the tourism industry
Concerns have been raised by respondents to the Application regarding the

devel opment 6s potenti al I mpact upon tourism
watching in the Moray Firth.

In this respect, the Scottish Ministers note that attitudes of tourists towards wind
farms have been assessed in many studies. The results of stated preference studies
have found that generally the majority of tourists were positive towards wind farms.
Omnibus Research, commissioned by Visit Scotland in 2011, found that 80% of the
survey respondents stated that a wind farm would not affect their decision to visit an
area. The attitudes of recreational users have been researched to a lesser extent.
Landry, Al |l en, Cherry & Whiteheadbs 2012 st
coastal recreational demand found that offshore wind farms overall had little impact
on recreational visits by residents. However, there are individual differences within
the data which, averaged out, show an overall limited impact. Whilst some residents
said they would take fewer trips to the beach if there was a wind farm within view,
others indicated that they would actually take more trips.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the potential impacts of the Development upon the tourism industry, to
reach a conclusion on this matter, and do not consider that it is appropriate to cause
a public inquiry to be held to further investigate this.

Impact on shipping, aviation and DIO

Representation received raised concerns that the Development might present a
hazard to vessels navigating in the Moray Firth, and have impacts on aviation and
cause problems for national defence. The Scottish Ministers consider that the
information provided to them by, amongst others, the Maritime Coastguard Agency
(AMCAO) , Nort herrnd L(ifig\LtBhoo)u,s eNaBoiao n a | Air Tr e
and DIO provides them with sufficient information on which to take a decision in this
matter. NATS and DIO initially raised objections against the proposal on the basis of
t he Devel opment 6 s traffien peaviceas and pDtOn radar.i Following
discussions between the Company and these organisations objections were
removed subject to conditions being placed on the consent (Annex 2).

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the hazards of the Development to shipping, aviation and the DIO, to
reach a conclusion on the matter, and do not consider that it is appropriate to cause
a public inquiry to be held to further investigate this.

Impact on marine wildlife including birds

The impact on marine mammals, birds, benthic ecology and other marine life, as well
as Natura concerns, was raised in the outstanding objections to the Development.
The Company in the ES and SEIS assessed the potential impact of the Development
on fauna and the Scottish Ministers consulted various nature conservation bodies
including SNH, the JINCC, RSPB Scotland and WDC on these documents. Only the
RSPB Scotland has maintained their objection. SNH, the JNCC and WDC did not
object so long as the consent was made subject to specified conditions. Such
conditions have been included in this consent to ensure that impacts on wildlife,
including birds are acceptable (Annex 2).
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The Scottish Ministers recognise that there is an outstanding objection from RSPB
Scotland due to the potential impacts on several seabird species (most notably great
black-backed gull, herring gull, gannet, kittiwake and puffin). MSS, SNH and the
JNCC, however, are in agreement that predicted impacts are within acceptable
levels for all species in terms of both the 2000 Regulations and the Habitats
Regulations. An AA completed by MS-LOT, concluded that the Development will not
adversely affect site integrity of any SAC or SPA considered to have connectivity
with the Development. Conditions to mitigate and monitor the effects on marine
wildlife form part of this consent (Annex 2).

One representation stated that it is an offence to disturb or kill cetaceans. To mitigate
this, the Company will be required to apply for a European Protected Species
(AEPSO0) I icence prior to construction.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the potential impacts of the Development on marine wildlife, including
birds, to reach a conclusion on this matter, and do not consider that it is appropriate
to cause a public inquiry to be held to further investigate this.

Impact on Atlantic salmon and sea trout

Objections relating to potential effects on Atlantic salmon and sea trout were
received through the public consultation exercise, the ASFB and MFSTP also
maintained their objections. The Company in the ES and SEIS recognised the
uncertainties around the assessments of these species. The ASFB and MFSTP also
recognise these uncertainties and believe they can only be overcome though
strategic research. A strategy is being developed by Marine Scotland to address
monitoring requirements for Atlantic salmon and sea trout at a national level. The
Company has engaged with MS-LOT, MSS, the ASFB and the MFSTP to address
this issue. A condition to engage at a local level (the Moray Firth) to the strategic
salmon and trout monitoring strategy is contained in this consent (Annex 2).

The Scottish Ministers, therefore, consider that sufficient steps, including the
development of national strategic monitoring, have been taken to address the
uncertainties regarding the potential effects of the Development on Atlantic salmon
and sea trout from, to reach a conclusion on the matter, and do not consider that it is
appropriate to cause a public inquiry to be held to further investigate this.

Impact on commercial fishing

The Scottish Fishermands Federation (ASFFO0)
Group (AMFI FGo) had concerns ovelsoraisedpppact s 0
some members of the public in their objections. The Company in the ES and SEIS

assessed the loss of fishing grounds as minor with the wind farm area being of

relatively low importance compared with other areas in the Moray Firth.

The Company have engaged with the SFF, and in conjunction with neighbouring
wind farm developers, has formed the Moray Firth Offshore Wind Developers Group
i Commerci al Fisheries Wo rCkF WiGo Th& MBQWDG- ( i MF OW
CFWG has been established to facilitate on-going dialogue throughout the pre-
construction, construction and operational phases of the Development. The
MFOWDG-CFWG has representation for all commercial fishing interests in the area
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and provides a forum to discuss any issues and potential mitigation in relation to the
wind farm developments in the Moray Firth. Conditions for the Company to continue
in the MFOWDG-CFWG and mitigate hazards to fishing are contained in this
consent (Annex 2). Notices to Mariners and notices placed through the Kingfisher
Fortnightly Bulletins, is to be considered as a condition as part of the marine
licences, applications for which are to be determined in due course.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the potential impacts of the Development on commercial fisheries, and that
a mechanism is now in place to facilitate communication, and do not consider that it
IS appropriate to cause a public inquiry to be held to further investigate this.

Cumulative impacts in the Moray Firth

The cumulative effects of concern were not specified by the objectors within their
representations, but for offshore wind farms, the Scottish Ministers have conducted
and assessed cumulative impacts on all receptors, (including but not limited to;
visual, marine life, birds, commercial fisheries and shipping and navigation) of the
Development alone, and in combination with the MORL proposal, which lies
adjacent. These assessments show that the Development in combination with the
MORL proposal will not give rise to any unacceptable impacts.

There will be limited cumulative impact of onshore and offshore wind farm
development on settlements in the core area (Noss Head, Wick to Dunbeath).
Cumulative effects will arise at Sarclet and Lybster from the Burn of Whilk wind farm
(consented) together with the offshore proposals, and at Dunbeath, the operational
Buolfruich wind farm will also give rise to cumulative effects. These cumulative
effects are however not considered by the Scottish Ministers to be significant.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the cumulative presence of wind farm developments in the Moray Firth, to
reach a conclusion on the matter, and do not consider that it is appropriate to cause
a public inquiry to be held to further investigate this.

Transmission cable route
Following the submission of the SEIS and the change to the cable route MORL
objected to the Development as the new cable route is even more prejudicial than

t hat which was originally pr loapadgisedthat both e

parties have been given the opportunity to reach mutual agreement. In the event of
failure to agree, there will come a point where TCE will determine a solution to
accommodate the requirements. This will be carried out in a balanced and fair
process with both parties making written submissions. In these circumstances the
decision of TCE will be final and binding.

The Scottish Ministers, therefore, consider that this is a matter for TCE, and do not
consider that it is appropriate to cause a public inquiry to be held to further
investigate this.

Failure to meet the requirements of the Aarhus Convention
A concern was raised from a member of the public that, in August 2013, the United
Nations Economic Commission for Europe ( i UNE Cdedajed that the UK
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Government's National Renewable Energy Acton Pl an ( ANREAPO)
that transpose the Aarhus Convention into the UK legal framework. In particular, it
was stated that the public had not been given full access to information on the
impacts on people and the environment, nor had they been given decision-making
powers over their approval.

The Aarhus Convention is an international convention which protects the rights of
individuals in relation to environmental matters in gaining access to information,
public participation in decision-making, and access to justice. The UK is a signatory
to the Convention, as is the EU.

On the single accusation relating to the UK Government 1 public participation in the
Renewables Roadmap i the UK Government was found to be in breach of the
Convention, as it had not conducted a
or other public consultation. However, on the four accusations for which the Scottish
Government had lead responsibility, including public participation in the preparation
of plans, programmes and policies in Scotland, and public participation in relation to
the section 36 consent of a wind farm
was upheld. The ruling confirmed that Scotland is in compliance with this
international obligation.

The Scottish Ministers consider that proper assessments have been undertaken for
this Development and proper opportunity was afforded for consultation with
stakeholders and members of the public, in compliance with the Public Participation
Directive, to reach a conclusion on the matter. The Scottish Ministers are committed
to applying strict environmental assessment procedures. The Scottish Ministers,
therefore, do not consider it appropriate to cause a public inquiry to be held to further
investigate this.

Blue Carbon effect

Some concerns were raised through the public consultation on the blue carbon
effect. MSS have advised that sea bed mobilisation has the potential to increase
rates of organic matter degradation. It does this by increasing the exposure of
organic carbon incorporated into the sediments to dissolved oxygen. Compared to
other processes for oxidising organic matter in the marine environment, exposure to
dissolved oxygen is the most efficient. Sea bed mobilisation arising from the
installation of offshore turbines has to be set in the context of on-going mobilisation
events resulting from human activities. There are many activities undertaken in the
marine environment that result in sea bed mobilisation including demersal trawling
for fish and sea bed dredging to ensure safe navigational access in and out UK ports
and harbours. These activities can occur on a much larger spatial scale than the
installation of offshore renewable turbines. Also sea bed mobilisation will take place
as a result of natural process particularly during storm events.

The Scottish Ministers, therefore, consider that they have sufficient information
regarding the blue carbon effect, to reach a conclusion on the matter, and do not
consider that it is appropriate to cause a public inquiry to be held to further
investigate this.
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Summary

In addition to the issues raised by the objections, as discussed above, the Scottish
Ministers have considered all other material considerations with a view to
determining whether a public inquiry should be held with respect to the Application.
Those other material considerations are discussed in detail below, as part of the
Scottish Mini stersd consideration of the A
satisfied that they have sufficient information to enable them to take those material
considerations into proper account when making their final determination on this
Application. The Scottish Ministers have had regard to the detailed information
available to them from the Application, the ES, the SEIS and in the consultation
responses received from the closest onshore Planning Authorities, SEPA, the JNCC,
SNH and other relevant bodies, together with all other objections and
representations. The Scottish Ministers do not consider that a public local inquiry is
required in order to inform them further in that regard.

DETERMINATION ON WHETHER TO CAUSE A PUBLIC INQUIRY TO BE HELD

In the circumstances, the Scottish Ministers are satisfied that-

1. they possess sufficient information upon which to determine the Application;

2. an inquiry into the issues raised by the objectors would not be likely to provide
any further factual information to assist Ministers in determining the
Application;

3. they have had regard to the various material considerations relevant to the
Application, including issues raised by objections; and

4. the objectors have been afforded every opportunity to provide information and
to make representations.

Accordingly, having regard to all material considerations in this Application and the
nature of the outstanding objections, the Scottish Ministers have decided that it is not
appropriate to cause a public inquiry to be held.

THE SCOTTI SH MINISTERSS® CONSI DERATI ON OF 1T
INFORMATION

The Scottish Ministers are satisfied that an ES has been produced in accordance
with the 2000 Regulations and the applicable procedures regarding publicity and
consultation laid down in the 2000 Regulations have been followed.

The Scoti tsit elh sMihave taken into considerati o
including the ES and SEI S, and the represen
bodi es, i ncluding SNH, Mdrag CaungiC@ighlane EduAc]l and f
and from all other persons.

e
I

The Company, at the time of submitting the Application, was not a licence holder or a
person authorised by an exemption to generate, distribute, supply or participate in
t he transmission of electricity when f or mu
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meaning of paragraph 1 of Schedule 9 to the Electricity Act. The Company obtained
a generation licence during the period whilst the Scottish Ministers were determining
the application for consent. The Scottish Ministers have, from the date of the
Application for consent, approached matters on the basis that the same Schedule 9,
paragraph 3(1) obligations as applied to licence holders and the specified exemption
holders should also be applied to the Company. The Scottish Ministers have also, as
per regulation 4(2) of the 2000 Regulations, taken into account all of the
environmental information and are satisfied the Company has complied with their
obligations under regulation 4(1) of those Regulations.

THE SCOTTI SH MINISTERSGOG CONSI DERAFHREOTS
ON A EUROPEAN SITE

When considering an application for section 36 consent under the Electricity Act,
which might affect a European protected site, the competent authority must first
determine whether a development is directly connected with or necessary for the
beneficial conservation management of the site. If this is not the case, the competent
authority must decide whether the development is likely to have a significant effect
on the site. Under the Habitats Regulations, if it is considered that the development
is likely to have a significant effect on a European protected site, then the competent
aut hority must undertake an AA of i ts
conservation objectives.

With regards to the Development, SNH and the JNCC advised that the Development
is likely to have a significant effect upon the qualifying interests of a number of sites,
both SACs and SPAs. As the recognised competent authority under European
legislation, the Scottish Ministers, through MS-LOT, have considered the relevant
information and undertaken an AA. On the basis of the AA, MS-LOT concluded that
the Development would not adversely affect the integrity of any of the designated
sites if the mitigation measures outlined were implemented by means of enforceable
conditions attached to this consent (Annex 2). Under the Habitats Regulations the
relevant statutory nature conservation bodies must be consulted. This has been
carried out and SNH and the JNCC agreed with all the conclusions reached in the
AA.

In the case of this Development the key decision for the Scottish Ministers has been
the test laid down under article 6(3) of the Habitats Directive (and transposed by the
Habitats Regulations) which applies to the effects of projects on both SACs and
SPAs. The Scottish Ministers and their statutory nature conservation advisers are
satisfied that the test in article 6(3) is met, and that the relevant provisions in the
Habitats Directive, the Wild Birds Directive and the Habitats Regulations are being
complied with. The precautionary principle, which is inherent in article 6 of the
Habitats Directive and is evident from the approach taken in the AA, has been
applied and complied with.

The Scottish Ministers are convinced that, by the attachment of conditions to the

consent, the Development will not adversely affect site integrity of the European
protected sites included within the AA. The Scottish Ministers are satisfied that no
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reasonable scientific doubt remains as to the absence of such effects and that the
most up-to-date scientific data available has been used.

THE SCOTTI SH MINISTERSG CONSI DERATI ON OF THE

The Scottish Mi ni ster sb considerati on of
considerations are set out below.

For the reasons already set out above, the Scottish Ministers are satisfied that the
Development finds support from the applicable policies and guidance. The Scottish
Ministers are also satisfied that all applicable Acts and Regulations have been
complied with, and that the Development will not adversely affect site integrity of any
European protected site.

The impacts on fish and shellfish

The consultation responses from the ASFB and the MFSTP confirmed objections to
the Development from each. Both organisations raised concerns regarding the
uncertainty over the potential impacts on migratory fish. The key issues included the
potential impacts associated with subsea noise during construction and operation,
el ectromagnetic fields bpeitEdERGQnmentdimpact and at i on
prey species, unknown aggregation effects at the turbines and the fact that the
landfall was close to the River Spey. Both organisations were concerned at the lack
of biological information to make a wholly accurate assessment of possible impacts
from the Development and both requested monitoring and mitigation measures be
put in place. Responses received through the public consultation exercise from the
Beauly District Fishery Board, the Ness and Beauly Fisheries Trust and the Moray
and Pentland Firth Salmon Protection Group raised similar concerns. A condition
requiring a comprehensive monitoring programme has been included within this
consent (Annex 2) and MSS are undertaking strategic research on migratory fish
which the Company will contribute to at a local level (Moray Firth).

SNH and the JNCC identified several river SACs where the Development is likely to
have a significant effect on the qualifying interests. This required MS-LOT, on behalf
of the Scottish Ministers, to undertake an AA in view of the conservation objectives
for each SAC. The AA concluded that subject to certain conditions, including
appropriate mitigation and monitoring, the Development could be implemented
without adversely effecting site integrity. Such conditions have been included by the
Scottish Ministers within this consent (Annex 2)

SNH, the JNCC and MSS raised some concerns over the potential impacts on cod,
herring and sandeels. MSS requested that the Company conduct a post consent/pre
construction sandeel survey to ascertain the distribution of sandeels across their site
and provide additional baseline information. This would then be used in conjunction
with a post construction survey to validate the ES assessments of low impact to
sandeels. MSS advised that the Company should carry out a pre-construction cod
survey to build an improved knowledge base of spawning sites within the Moray
Firth. Post construction cod surveys are also required and are conditioned in this
consent (Annex 2). The cod and sandeel surveys are due to take place in early
2014. Herring surveys will be required during August to October prior to construction
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and will help to refine mitigation measures to reduce impacts on the Orkney /
Shetland stock. Should the proposed mitigation not be suitable MSS advised that
there should be a piling restriction of up to 16 days which should be determined
following analysis of the survey data.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having

regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Development s
would require consent to be withheld.

The impacts on birds

SNH, the JNCC and the RSPB Scotland expressed concerns about the potential
impact of the Development, on its own and in combination with the adjacent
proposed MORL proposal, on several bird species using the Moray Firth. The
species of most concern were great black-backed gull, herring gull, gannet, puffin,
razorbill and guillemot. Concerns over great black backed gull and herring gull were
mainly in relation to collision risk gwith
operation. Concerns over the auk species (puffin, razorbill and guillemot) were in
relation to displacement of these species from the wind farm site. Potential
displacement effects are; the loss of feeding grounds and increased energy costs
that could lead to breeding failure. Concerns over gannet related to both collision
and displacement.

Of the species above all except gannet were considered in the AA as gannet is not a

gualifying feature of the nearby Troup, Pe
f

pat of the Gamrie and Pennan Coast Site o
gannet colony at Troup Head is a notified feature and therefore required
consideration. SNH and the JNCC advised that the colony at Troup Head has been
increasing in numbers and concluded that the Development in combination with
MORL would not have a significant adverse impact on the SSSI gannet population.

The AA requires to assess the implications of the Development (in combination with
the MORL proposal, and including mitigation measures) for each site in view of the
siteds conservation objectives. SNH and t
bird species the relevant conservation objective in the present case is to ensure the
long-term maintenance of the population of the relevant qualifying bird species as a
viable component of the relevant SPA. This is because that objective not only
encompasses direct impacts to the species, such as significant disturbance when
birds are out with the SPA, but it can also address indirect impacts, such as the
degradation or loss of supporting habitats which are out with the SPA but which help
maintain the population of the species of the SPA in the long-term. Such an
assessment requires the use of data and scientific method to estimate two key
values: first, to predict the impact of the Development (in combination with the MORL
proposal, and including mitigation measures) on the population of the qualifying
species; and second, to quantify the level of impact that such populations could
sustain without there being an adverse effect on the population of the species as a
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viable component of the site (i.e. an accept

threshol do, whether caused by increathed mor

case of offshore wind farms, such impacts on bird species principally occur by virtue
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of two key effects, namely (i) increased mortality by direct collision of birds with a
wind turbine and/or (ii) decreased productivity by displacement of birds from their
foraging area (full details are provided in the AA).

Concerns from SNH and the JNCC regarding impacts on great black-backed gull,
herring gull, puffin razorbill and guillemot led to the development of a common
currency approach for fixing the first key value, the predicted impact of the
Development and the MORL proposal. This approach involved the Company and
MORL, SNH, the JNCC and MSS agreeing the parameters which were most
appropriate when predicting the levels of impact that the Development and the
MORL proposal were likely to have on the bird populations. This common currency
approach allowed a number to be generated and agreed for the collision and
displacement effects for each species of concern giving a cumulative impact from
both the Development and MORL proposal.

SNH, the JNCC and MSS advised on what the acceptable levels of change were for
each affected qualifying species. The methods used for determining this figure varied
between SNH, the JNCC and MSS. SNH and the JNCC used a calculation called
Potenti al Bi ol ogi cal Removal ( A PBBWIDOE) PVA an
model |l ing work augmented by the Acceptab
was developed by MSS as a means of estimating acceptable levels of biological
change.

d M
| e

™ N

Following the common currency exercise SNH, the JNCC and MSS agreed in

October 2013 that there would be no adverse effect on site integrity at East
Caithness Cliffs (AECC0O) SPA in respect of h
North Caithness Clif f s ( ANCCO) SPA in respect of puff
disagreement over the acceptable levels of impact on 1.) great black-backed gull

from ECC SPA, and 2.) puffin from ECC SPA.

1.) Great black-backed qull (collision risk) i SNH and the JNCC advised on the 29"
October 2013 that for great black-backed gull from ECC SPA, using PBR, the
acceptable level of impact was a cumulative mortality of no more than 6 birds a year.
The impact thresholds which were predicted by MSS using the ABC tool were 20 if
the MORLOGs model was used and 15 i f the BOV
account the fact that SNH and the JNCC had advised a figure of 6, MSS concluded
that there would be no adverse effect on site integrity at ECC SPA for great black-
backed gull, if cumulative collision risk mortality from MORL and BOWL is no greater
than approximately 10 birds per annum. This precautionary figure was
recommended in order to more closely align with the figure advised by SNH and the
JNCC. It was later realised that the figure of 6 birds advised by SNH and the JNCC
refers to adult breeding birds as this is the metric which their PBR method calculates.
On the 22" November 2013 agreement was reached between SNH, the JNCC and
MSS that there would be no adverse effect on site integrity for great black-backed
gull from ECC SPA based on the common currency which predicted an in-
combination total impact of 3.95 collision mortalities for breeding adults or 14.82
collision mortalities including birds of all ages.

The AA, which concluded that there would be no adverse impact on the integrity of
great black-backed gull from the ECC SPA, was completed using all advice received
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from SNH, the JNCC and MSS. In order to be suitably precautionary and recognise
the uncertainty around assessment methodologies, the AA identified that the
acceptable threshold for great black-backed gull was 11 birds of all ages. This was
split between the MORL proposal and the Development, with the Development being
allocated 7 birds of all age classes. The cumulative threshold of 11 is below the
figure predicted by the ABC tool applied to both the MORL and BOWL PVA models
and is well below the threshold advised by SNH and the JNCC of 6 adult breeding
birds (MSS have estimated that 6 breeding birds equates to between 19 and 25 birds
of all age classes depending on whether the MORL or BOWL population model is
used). The AA was based on the BOWL MLS of 140 WTGs, and the estimated
collisions from BOWL were 8.62 (which is greater than the BOWL threshold of 7).
BOWL, due to its closer proximity to the ECC SPA, will have the greatest impact on
great black-backed gull and therefore a condition will be required on this consent to
ensure that impacts are within acceptable limits and to ensure no adverse effect on
site integrity. This condition restricts the numbers of WTGs to 125, if the Company
wish to exceed this number up to a maximum of 140 WTGs then the exact
parameters must be agreed with the Scottish Ministers to ensure that the predicted
collisions of great black-backed gulls are within the acceptable threshold. This will be
accomplished by running the proposed parameters through an agreed collision risk
model prior to authorisation.

2.) Puffin (displacement) - SNH and the JNCC advised that the calculation of
displacement effects for the Development and the MORL proposal is based on the
footprint of the wind farms and the number of birds using the area. It takes no
account of design (i.e. the density of WTGSs) because there is no agreed method and
limited available evidence to support any such approach. It predicts impacts solely in
terms of displacement and its consequences for productivity. SNH and the JNCC
noted that the assumption that each individual displaced equates to a pair failing to
breed is at the most precautionary end of the range for this parameter, BOWL and
MORL also consider this assumption to be highly precautionary. Assessments
completed for offshore wind farms around England have focussed on SPAs for
wintering / passage populations where the units have always been individuals not
pairs, therefore this issue is somewhat novel.

SNH and the JNCC provided advice on appropriate impact thresholds based
primarily on use of PBR. Original advice from 8" July and 29" October 2013 was
based on a PBR calculation for the ECC SPA and NCC SPA individually. The
October advice provided a threshold of up to 7 breeding adults for ECC SPA using
an f value of 0.3, and 341 breeding adults for NCC SPA using an f value of 0.5. This
led SNH and the JNCC to conclude that an adverse effect on site integrity could not
be ruled out for ECC with respect to puffin. The impact threshold identified by PBR is
highly sensitive to the f value used in the equation and SNH and the JINCC advice on
the choice of f was based on trend information at the colonies. The ECC SPA
population was considered to be declining as the population at the time of
designation was thought to be much higher than estimates from more resent counts,
leading to the lower f value of 0.3 being used in the PBR model. Subsequent to this
advice, uncertainties about the population sizes of the SPAs at time of designation,
and the subsequent trends arose. To address this, SNH and the JNCC provided
advice on the 17" January 2014 based on use of PBR applied to a combined
population of both sites (ECC and NCC SPASs). This provided a combined threshold
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of 212-354 breeding adults based on using an f value range of 0.3-0.5, and a joint
SPA population estimate of 7345 pairs. SNH and the JNCC advised that this joint
assessment addresses the requirements under the Habitats Regulations.

MSS identified thresholds of acceptable change by applying the ABC tool to the
BOWL and MORL PVA models.

The effects on puffin were estimated using the common currency approach. The
estimate provided a metric of individuals displaced, which for the purposes of
assessing against a PBR threshold resulted in an additional step of conversion to
adult mortality.

The table below details the estimated puffin effects with identified thresholds

Effects PBR PVA & ABC
ECC 79 individuals displaced | 7-13 breeding adult | Between ~ 50 pairs
converted to 23 mortalities and 140 individuals
breeding adult failing to breed
mortalities
NCC 483 individuals 205 - 341 breeding Between ~ 850
displaced converted to adult mortalities pairs and > 2000
137 breeding adult individuals failing to
mortalities breed
ECC/NCC 562 individuals 212 - 354 breeding Between ~ 900
combined displaced converted to adult mortalities pairs and > 2140
159 breeding adult individuals failing to
mortalities breed

MSS advised that the manner in which displacement effects have been quantified is
highly precautionary (full details of this are provided in the AA).

The population estimates underpinning the assessment methods used should be
regarded as indicative. Although best available evidence has been used throughout,
the inherent uncertainties are sufficiently great that the precise estimates of the
effects and the acceptable thresholds should not be considered as absolute values.
It is, however, reasonable to consider the calculated thresholds of acceptable
change as being underestimates, and the estimated effects as being overestimates.

SNH and the JNCC advised that overall conclusions in relation to site integrity
should be based upon the population estimate for both ECC SPA and NCC SPA
combined. SNH and the JNCC concluded that there will be no adverse effect on site
integrity from the BOWL and MORL worst case scenarios based on their application
of PBR to set an impact threshold and conversion of the PBR value to an
Aequi valentodo productivity value. MSS h
productivity and taken account of the precautionary nature of the estimation of the
magnitude of effects. MSS advised that the estimated effects are typically within the
range of values used to estimate the acceptable thresholds. A reasonable
interpretation of best available evidence led MSS to conclude no adverse effect on
site integrity based on the number of birds displaced and the thresholds described
above.

105

ave



The AA completed for puffin concluded, having assessed all the evidence provided
and taking into account the reduction in design envelopes, that whilst it is clear that
puffin as a SPA qualifying interest appears the most sensitive to the displacement
effect, the Development and the MORL proposal will not adversely affect site
integrity of ECC SPA or NCC SPA.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation t onbidbktbat\dbaldrequire pomsemnt
to be withheld.

The impacts on marine mammals
The Scottish Ministers note that techniques used in the construction of most offshore
renewable energy installations have the potential to impact on marine mammals.

SNH, the JNCC and WDC advised that a key concern of theirs was the potential
impacts from pile driving during construction. SNH and the JNCC noted that for
bottlenose dolphins and harbour seals where population level effects could be a
concern and populaton mode | | i ng was presented in t
and the JNCC were satisfied that this used the best scientific approach currently
available. The models are precautionary and predict some impact on the populations
during construction, but no long term effects. SNH and the JINCC advised that it may
be possible to further reduce disturbance impacts through consideration of
construction programming and the adoption of mitigation, both of which, have been
incorporated into the conditions of this consent (Annex 2).

SNH and the JNCC advice provided on the 8" July 2013 concluded that the
Development and the MORL proposal will not lead to any adverse effects on site
integrity of the Moray Firth SAC and the Dornoch Firth and Morrich More SAC and
did not object subject to conditions being attached to any section 36 consent (Annex
2). An AA completed by MS-LOT, on behalf of the Scottish Ministers, concluded that
the Development and the MORL proposal will not adversely affect site integrity of these
SACs.

For minke whale, MSS advised that the management area for minke whale is British
and lIrish waters. This area is estimated to contain 23,163 animals, with 95%
confidence intervals ranging from 13,772 to 38,958. MSS advised that disturbance
from piling will not affect the favourable conservation status of the minke whale
population. However, disturbance of individual animals is likely to occur, both inside
and outside of Scottish Territorial Waters, from both the Development and MORL,
necessitating the requirement for a EPS licence.

For harbour porpoise, MSS advised that significant disturbance is predicted to occur
at ranges of around 10-15 km. Evidence from studies of harbour porpoise responses
to seismic surveys in the Moray Firth suggests that animals that were displaced by
noise effects within 10 km returned within a few hours and that animals reduced their
response time over the duration of the survey. MSS advised that the Development
alone, and in combination with MORL proposal, will not have a significant adverse
effect on the North Sea, or Moray Firth harbour porpoise population.

106

he

Con



WDC raised concerns over impacts on minke whale and harbour porpoise as well as
corkscrew injuries to harbour seals. Impacts to prey species, particularly sandeels
and salmonids was also raised. MSS have advised that there have been a small
number of reports of corkscrew seals injuries in the inner Moray Firth, but the area is
not considered at this time to be a hotspot for these injuries. Discussions are on-
going between MSS and SNH over the cause and effect of corkscrew injuries to
seals but there is not sufficient evidence at this time to attribute this type of injury to
one particular source. A potential source may be a ducted propeller, such as a Kort
nozzle or some types of Azimuth thrusters. Such systems are common to a wide
range of ships including tugs, self-propelled barges and rigs, various types of
offshore support vessels and research boats.

SNH and the JNCC advised that it has not been established whether there is a link
between the use of ducted propellers and the corkscrew injuries which have been
recorded in seal species over the last couple of years. Research in this regard has
been commissioned by Marine Scotland and SNH, and is currently being undertaken

by the Sea Mammal R e s @N\idrard the INCC will be GoSsMifed) 0 ) .
onthe Ve s s e | Management Plan (AVMPO) whi ch

such other advisors and organisations as may be required at the discretion of the
Scottish Ministers. This plan will detail the mitigation measures proposed by the
Company to reduce the probability of injuries of this type occurring to seals as a
direct result of vessels associated with the Development. Scottish Ministers are
satisfied that the mitigation and monitoring included in the conditions attached to this
consent (Annex 2) will suffice.

WDC had concerns over the cumulative impacts on marine mammals from both the
proposed Moray Firth developments and the proposed Forth and Tay wind farm
developments. Advice received from MSS relating to the impact on the Coastal East
Scotland bottlenose dolphin population from the construction of Nigg, Ardersier and
Invergordon ports together with the construction impacts from the Moray Firth wind
farms and Forth and Tay wind farms concluded that cumulative impacts were not
significant to the population, given that they are statistically indistinguishable from
the population estimate.

The Company will also be required to apply for a licence allowing the disturbance of
EPS at a later date.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding

S

concerns in relation to the Develhatpvoukint 0 s

require consent to be withheld.

The impacts on benthic ecology and habitat interests

The design envelope applied for includes the option for gravity bases to be used.
The Scottish Ministers have agreed with the Company that if gravity bases are to be
used across all WTG locations, this would be the subject of a further marine licence
application and environmental impact assessment to consider the required dredging
and disposal of sediment. SNH and the JNCC have welcomed this approach and
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have advised that with the absence of dredge spoil disposal there will be no adverse
effect on site integrity on the Moray Firth SAC habitat interests.

Benthic surveys for BOWL identified a
SNH have advised that this is a deep water version of SS.SCS.ICS.Moe.Ven. As this
is a new record of a biotope in deeper waters, records are not available as to the
extent of the interest in Scottish waters. Once geotechnical surveys are completed
further consideration of this biotope should be given through consideration in the
construction method statement of siting of turbines.

SNH and the JNCC advised that no Annex 1 habitats had been identified in the
survey work for the Development.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Devel opme
interests that would require consent to be withheld.

The impacts on commercial fishing activity

Regarding commercial fishing activity the SFF raised concerns on restricted access
or total loss of traditional fishing grounds, EMF and barriers caused by cabling to
towing gear. The SFF stated that within the design envelope fewer WTGs would be
favourable. The Application as submitted was for a development comprising up to
277 WTGs, however during the consultation process, the Company reduced this
number down to no more than 140 WTGs. As suggested by MSS and the SFF, the
MFOWDG-CFWG has been established to facilitate on-going dialogue throughout all
phases of the Development. The MFOWDG-CFWG met for the first time on the 18"
April 2013. Mitigation for the construction, operational and decommissioning impacts
of this Development, in combination with the MORL proposal, was identified as the
key aims. Participation in the MFOWDG-CFWG and the creation of a commercial
fisheries mitigation strategy, approved by the Scottish Ministers, are reflected in
conditions of this consent (Annex 2). The reduction in the number of WTGs and the
condition in this consent requiring over trawl surveys will potentially mitigate the
impacts of the Development on commercial fisheries.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding

pot el

concerns in relation to the Developmethtés i

would require consent to be withheld.

The impacts on shipping and navigational safety

The Chamber of Shipping (ACoS0) acknowl edgec

in an area with relatively low levels of commercial shipping activity and that the main
concentrations of traffic on the Pentland Firth route are some 4-5 nm from the site
boundary. The CoS agreed that the impacts on commercial shipping are likely to be
relatively low, however raised some concerns over the cumulative impacts of the
BOWL development and MORL proposal on navigation. The CoS advised that the
Company should work closely with MORL to ensure as much uniformity of the layout
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as possible between the wind farms. They also raised concerns about the possibility
of the anchor interaction with both cable route options, particularly in the Spey Bay
area and requested that navigational stakeholders should be consulted on the
pl anned Buri al Protection Index (ABPI O0) ass:¢
rationale for the possible application for 50m operational safety zones should have
been provided in the ES. Any safety zones will need to be applied for through the
Department of Energy and Climate Change (ADE

The Company responded to the CoS on the points raised above, giving a
commitment to working collaboratively with  MORL to support the effective
management of cumulative impacts to navigational safety. The Company also

advised that further assessment of operational safety zones would be carried out. If

safety zones are not justi f i ed the Navigational Ri sk Ass
updated to assess any changes in risk as a result of their removal.

The Northern Light hwasiumable Bospecifd findl matking and

lighting requirements owing to a lack of clarity in the Application with regard to the

number and layout of WTGs, sub-stations and meteorological masts. Lighting and

marking requirements will be given by the NLB during the finalisation of the
Devel opment Specification and Layout Pl an
Company. Submission of a DSLP is a condition of this consent (Annex 2).

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Devel opment
that would require consent to be withheld.

(@))
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The impacts on aviation

NATS objected because of potential impacts on the Allanshill radar and associated
air traffic operations. Following discussions between the Company and NATS, an
agreement has been entered into between the two parties for the design and
implementation of an identified and defined mitigation solution in relation to the
Development. Consequently, NATS have withdrawn their objection.

The DIO initially objected to the Development citing concerns with the Air Traffic
Control radar at RAF Lossiemouth. Following discussions with the DIO and further
consideration of the mitigation proposals submitted by the Company, the DIO
confirmed that it was prepared to withdraw their objection subject to conditions being
attached on any consent (Annex 2).

The CAA highlighted relevant Policy Statements and guidance relating to standards
for lighting of offshore WTGs and the failure of aviation warning lighting on WTGs
which the Company should adhere to. The CAA stated that there was a requirement
to notify the UK Hydrographic Office of final positions and maximum heights of the
WTGs for aviation and maritime charting. A condition capturing this requirement is
reflected in this consent (Annex 2).

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
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regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Developmentds |
consent to be withheld.

The impacts on recreation and tourism

Some concerns have been raised through the public consultation regarding the

Devel opment 6s potenti al I mpact upon tourisn
watching in the Moray Firth, by WDC. Although there is likely to be some short term
displacement of marine mammals during construction, this is not considered to be

significant in the longer term and so will not significantly reduce the opportunities for

marine mammal watching.

Concernswer e al so raised by Surfers Against Sew
could impact surfing locations around the Moray coast. Discussions between the

Company and SAS satisfied these concerns. The Scottish Ministers are satisfied that

the wave climate will not be altered by the Development to such an extent as to

impact on surfing.

No concerns were raised by either the Scott
Royal Yachting Association Scotland (ARYA Sc
did ask thatacondi ti on be attached to al/l mari ne
Cruising Club Sailing directions and Anchor a

The Scottish Ministers consider that, having taken account of the information

provided by the Company, the responses of the consultative bodies, and having

regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the Developmentds i
would require consent to be withheld.

Visual impacts of the Development

SNH, the Scottish Ministers statutory advisors on visual impacts and designated
landscape features, was consulted and did not object to the proposed Development
on the grounds of visual impacts. SNH and the JNCC advised that there would be a
maj or change to Caithnessd coast al charact et
Head (Wick) to Dunbeath and that the Development together with MORL will form a
prominent new feature (some 19km in length) on the skyline of the open sea. These
landscape and visual impacts are primarily caused by the Development rather than
MORL, due to its closer proximity to shore. SNH and the JNCC advised that the
visual impact of the Development and the MORL proposal on the Moray and
Aberdeenshire coast would be negligible. The Highland Council also raised concerns
regarding the visual impacts of the Development and considered that the height of
the turbines was miss-represented in the visualisations which were prepared by the
Company to the Highland Council specifications. These concerns were not however
sufficient to cause the Highland Council to object to the Development. The Highland
Council has asked to be consulted on the final layout of the farm, but have accepted
that seabed conditions and navigational safety will be the primary drivers in the
design of the Development. As part of this consent, a condition has been placed on
the Company to provide final visualisations to the Highland Council and all
Consultees with an interest in visual amenity (Annex 2).
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No Consultees, Statutory or otherwise, have objected to the Development on
landscape and visual impacts.

The Scottish Ministers recognise that the Development and MORL proposal will be a
prominent new feature on the seascape form the Caithness coastline.

The Scottish Ministers consider that, having taken account of the information

provided by the Company, the responses of the consultative bodies, and having

regard to the mitigation measures and conditions proposed, there are no outstanding

concerns in relation to the Developmentoés Vvi si
to be withheld.

Impact on telecommunications

The Highland Council raised a concern that the Development could cause an impact
upon television reception in the area. The Scottish Ministers have therefore included
a condition within the consent which sets out the mitigation measures that would be
taken to investigate and rectify any complaint made (Annex 2).

The Scottish Ministers consider that, having taken account of the information

provided by the Company, the responses of the consultative bodies, and having

regard to the conditions proposed, there are no outstanding concerns in relation to

t he Development s i mpact on recreation and
be withheld.

The efficiency of wind enerqgy

No form of electricity generation is 100% efficient and wind farms, in comparison with
other generators, are relatively efficient. Less than half the energy of the fuel going
into a conventional thermal power station is turned into useful electricity i a lot of it
ends up as ash, nuclear waste or air pollution harmful to health as well as carbon
dioxide. Also, the fuel for a wind farm does not need to be mined, refined or shipped
and transported from foreign countries. The Scottish Ministers consider that although
the electrical output of wind farms is variable, and cannot be relied on as a constant
source of power, the electricity generated by wind is a necessary component of a
balanced energy mix which is large enough t o match Scotl andds
supplied from wind farms reduces the need for power from other sources and helps
reduce fossil fuel consumption.

The Scottish Ministers consider that, having taken account of the information
provided by the Company and representations received, there are no outstanding
concerns in relation to the efficiency of wind energy that would require consent to be
withheld.

The development of renewable energy

The Scottish Ministers must ensure that the development of the offshore wind sector
is achieved in a sustainable manner in the seas around Scotland. This Development
forms part of the Scottish Territorial Waters Round of offshore wind farm sites to be
consented in Scotland and as such will raise confidence within the offshore wind
industry that Scotland is delivering on its commitment to maximise offshore wind
potential. This Development will also benefit the national and local supply chains.
The Scottish Ministers aim to achieve a thriving renewables industry in Scotland, the

111



focus being t o enhance Scotl andoés manuf ac:
indigenous industries, and to provide significant export opportunities.

This 750 MW Development has the potential to annually generate renewable

electricity equivalent to the demand from approximately 477,610 homes. This

increase in the amount of renewable energy produced in Scotland is entirely
consistent with the Scottish Government&s ¢
energy and its target for renewable sources to generate the equivalent of 100% of

Scotl anddés gross annual e | Scatland fequires  mixxob n s u mp t
energy infrastructure in order to achieve energy security at the same time as moving

towards a low carbon economy. Due to the intermittent nature of renewables

generation, a balanced electricity mix is required to support the security of supply
requirements. This does not mean an energy mix where Scotland will be 100%
reliable on renewables generation byag2020; k
a net exporter of electricity.

The Scottish Ministers consider that, having taken account of the information
provided by the Company and representations received, there are no outstanding
concerns in relation to the development of renewable energy that would require
consent to be withheld.

Proposed location of the Development

The Scottish Ministers consider that the Company has carefully considered the

location of the Development and selected the outer Moray Firth due to its many

advantages. In February 2009 The Crown Estate ( i T Calrolinced an Exclusivity

Agreement with the Company. The suitability of the site was further affirmed in May

2010 with the Scottish Governmentos publ i c:
Assessment ( A S E A on)for Offshore Wied Hdergy fntScotRahdawhich

confirmed that all ten Scottish Territorial Waters 2009 lease round sites could be

devel oped between 2010 and 2020 i f Afapprop
avoid, minimise and offset significant environmental i mpact s 0.

The Marine Renewable Energy and the Natural Heritage: an Overview and Policy
Statement (SNH, 2004) and Matching Renewable Electricity Generation and
Demand (Scottish Government, 2006) indicated the Moray Firth Area was favoured
for development of large scale offshore wind farms. In 2008 the Company identified
the wind farm site as a suitable site for offshore wind farm development; there are a
number of reasons for the site being suitable:

A Existing development, construction and operational experience on the Smith
Bank in deep water;

A A favourable wind regime, as identified from five years of wind data from
meteorological masts at the Durran Mains onshore wind farm and two years
of LIDAR wind data from the Beatrice A platform;

A An existing 1,000 MW Grid Connection Agreement held since 2006;

A Perceived low seascape, landscape and visual sensitivity i based on findings
of the SNH (2006) assessment of sensitivity and capacity of the Scottish
seascape in relation to wind farms (low to medium sensitivity, moderate to
high capacity for development); and
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A Perceived low environmental constraints i due to the lack of designated sites
and rare or protected species recorded in close proximity to the Wind Farm
Site.

In March 2011 Blue Seas i Green Energy, A Sectoral Marine Plan for Offshore Wind
Energy in Scottish Territorial Waters was published by Marine Scotland. The Final
Plan in this document included 6 of the 10 sites initially put forward by TCE. Kintyre;
Forth Array; Bell Rock and Solway Firth were not included in the Final Plan. BOWL
was included in the Final Plan as a short-term site.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies and members of
the public, there are no outstanding concerns with regards to the proposed location
of the Development that would require consent to be withheld.

Cumulative impacts of the Development

The close proximity of the Development to the proposed adjacent MORL proposal
has meant that cumulative impacts have raised significant concerns. The issue of
potential cumulative impact on landscape and visual amenity was considered by
SNH and the JNCC with no significant concerns raised regarding cumulative visual
impact with other onshore and offshore developments.

Cumulative impacts on marine wildlife was raised by several organisations including
SNH, the JNCC, RSPB Scotland, WDC, the ASFB and the MFSTP. Cumulative
impacts on benthic ecology, birds, marine mammals and fish interests have been
fully considered in this consent and conditions put in place to minimise the impacts
and ensure that residual impacts are within acceptable limits (Annex 2).

The cumulative impacts on certain bird species has led to the original design
envelope being reduced to ensure that any impacts are within calculated acceptable
levels. The cumulative impacts on any protected species or habitats have also been
considered in the AA, undertaken by MS-LOT, on behalf of the Scottish Ministers.

Cumulative impacts on commercial fisheries were also raised by the SFF, however a
working group (MFOWDG-CFWG) has been established in order to discuss and
address any issues. A condition to ensure the Company continues its membership of
the working group and its commitment to any mitigation strategy forms part of this
consent (Annex 2). Concerns were also raised on the cumulative impacts on
navigation by the CoS. Conditions ensuring that consultation with the CoS is
undertaken prior to commencement of the Development forms part of this consent
(Annex 2). The Company are committed to working collaboratively with MORL to
support the effective management of cumulative impacts to navigational safety.

The Scottish Ministers consider that, having taken account of the information
provided by the Company, the responses of the consultative bodies, and having
regard to the mitigation measures and conditions proposed, there are no outstanding
concerns in relation to the cumulative impact of this Development with other
developments in the Moray Firth that would require consent to be withheld.
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Economic Benefits

The Company estimate the total gross cost of the wind farm construction to be £3

billion excluding VAT and Operational Expenditure (n
excluding VAT and OPEX for the transmission infrastructure. In Scotland the

expenditure made by the proposed Development could generate Gross Value Added
(AGVAO) of between A6 million mvel itsilifetime, ancludingA1, 00 3
benefits generated through the supply chain. Between £176 million and £356 million

of this total GVA could be in Moray, Hi ghl &
Study Areaod).

The Company estimate that the Development could support between 9,300 and

15,300 job-y ear sd6 worth of employment in Scotl and
Project. The Development could support 1,294 1 2,187 jobs in Scotland at its peak

during construction; during the operations phase this would fall to 141 i 252 jobs.

Between 2,900 and 6,100 of the total job-years created could be in the Study Area.

The above estimates are based on 2 scenarios:

1. Low case - where the total value of contracts that have been delivered, or are
expected to be delivered, from within each geography, assumes the current
supply chain

2. High case - the total value of contracts that could be secured by firms based
in Scotland (and the Study Area) with a stronger supply chain.

The proportions of expenditure, particularly under the high case, are subject to a
high degree of uncertainty. However, the Company have assessed the low case and
the high case as the realistic parameters within which the value of contracts will fall.
The overall proportion of the budget the Company anticipates spending in Scotland
is 30% under the low case and 50% under the high case, with variation across the
different project phases.

It should be recognised however that at this stage, many development and
procurement decisions are still to be made. Changes in the anticipated expenditure
or procurement patterns from those anticipated during the assessment will change
the associated estimates of employment and GVA. The effect on employment
through the supply chain depends critically on the design, construction and operation
decisions that are yet to be taken, and on the extent to which Scottish companies are
able to secure contracts. The figures also assume that the full proposal of 750 MW is
developed.

The Scottish Ministers have taken account of the economic information provided by

the Company and consider that are no reasons in relation to this that would require
consent to be withheld.
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Summary

The Scottish Ministers consider the following as principal issues material to the
merits of the section 36 consent application made under the Electricity Act:

A The Company has provided adequate environmental information for the
Scottish Ministers to judge the impacts of the Development;

A The Companydés ES, SEIS and theiedcwhatsul t at
can be done to mitigate the potential impacts of the Development;

A The matters specified in regulation 4(1) of the 2000 Regulations have been
adequately addressed by means of the subr
SEIS, and the Scottish Ministers have judged that the likely environmental
impacts of the Development, subject to the conditions included in this consent
(Annex 2), are acceptable;

A The Scottish Ministers are satisfied that the Development can be satisfactorily
decommissioned and will take steps to ensure that where any
decommissioning programme is required under the Energy Act 2004, such
programme is prepared in a timely fashion by imposing a condition requiring
its submission to the Secretary of State before the Commencement of the
Development (Annex 2);

A The Scottish Ministers have considered material details of how the
Development can contribute to local or national economic development
priorities and the Scottish Government® renewable energy policies;

A The Scottish Ministers have considered fully and carefully the Application and
accompanying documents, the SEIS, all relevant responses from consultees
and the forty-seven (47) public representations received; and

A On the basis of the AA, the Scottish Ministers have ascertained to the
appropriate level of scientific certainty that the Development (in combination
with the MORL proposal, and in light of mitigating measures and conditions
proposed) will not adversely affect site integrity of any European protected
sites, inviewofsuchsi t es® conservation objectives.

Regarding the Comgo a detlaraticen pupdér isectzoh B6A rof the
Electricity Act to extinguish public rights of navigation in so far as they pass through
places in territorial waters adjacent to Scotland where the structures of the
Development are to be located, there were no objections received by the Scottish
Ministers during the consultation to the making of such a declaration. The Scottish
Ministers, therefore, consider that there are no reasons as to why a declaration
under section 36A should not be made.
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THE SCOTTI SH MINISTERSOG DETERMI NATI ON

Subject to the conditions set out in Annex 2 to this Decision, the Scottish Ministers
GRANT CONSENT under section 36 of the Electricity Act for the construction and
operation of the Development, with a permitted capacity of up to 750 MW (as
described in ANNEX 1).

Deemed planning for the onshore ancillary development was not applied for by the
Company.

In accordance with the 2000 Regulations, the Company must publicise this
determination for two successive weeks in the Edinburgh Gazette and one or more
newspapers circulating in the locality of the Development.

In reaching their decision, the Scottish Ministers have had regard to all,
representations and relevant material considerations, and, subject to the conditions
included in this consent (Annex 2), are satisfied that it is appropriate for the
Company to construct and operate the generating station in the manner as described
in Annex 1.

The Scottish Ministers MAKE A DECLARATION under Section 36A of the Electricity
Act to extinguish public rights of navigation in so far as they pass through places
within territorial waters where the structures forming part of the Development are
located (Annex H).

In accordance with section 36A(6)(b) of the Electricity Act, the Scottish Ministers
request that the Company publicise the declaration, as soon as reasonably
practicable, to bring it to the attention of persons likely to be affected by it.

Copies of this letter, consent, and declaration, have been sent to The Highland
Council as the nearest onshore Planning Authority and Moray Council. This letter
and declaration have also been published on the Marine Scotland licensing page of
the Scottish Governmentds website.

The Scottish Ministerso6 decision is fi
to apply to the Court of Session for judicial review. Judicial review is the mechanism
by which the Court of Session supervises the exercise of administrative functions,
including how the Scottish Ministers exercise their statutory function to determine
Applications for consent. The rules relating to applications for judicial review can be
found at Chapter 58 of the Court of Session rules on the website of the Scottish
Courts 1

http://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/court-of-session-rules

Your | ocal Citizensd Advice Bureau or
the applicable procedures.
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http://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/court-of-session-rules

Yours sincerely,

JAMES McKIE

Leader, Marine Scotland Licensing Operations Team
A member of the staff of the Scottish Ministers
DATE
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Annex 1

DESCRIPTION OF THE DEVELOPMENT

An offshore wind turbine generating station, located as shown in Figure 1 below, with
a gross electrical output capacity of up to 750 MW comprising:

1. not more than 140 three-bladed horizontal axis wind turbines each with a
maximum blade tip height of up to 198.4 metres and a maximum rated
capacity of up to 8MW,

2. for each wind turbine generator, a substructure (either a monotower or a
tubular jacket structure) and foundations (either pin piles, suction piles or
gravity bases);

3. for each wind turbine generator, a transition piece (including access ladders /
fences and landing platforms), turbine tower, blades and nacelle; and

4. inter array cabling,

and, except to the extent modified by the foregoing, all as specified in the application
letter and the project description contained in the accompanying Environmental
Statement (section 7 of the ES as supplemented by section 4 of the SEIS) but
subject always to the conditions specified in Annex 2 of this consent.

A condition has been attached to the consent (condition 5) at Annex 2, which
restricts the number and parameters of the WTGs. This is to provide that the
Development may only be constructed in excess of specified parameters subject to
the approval of the Scottish Ministers where the Company has demonstrated to the
satisfaction of the Scottish Ministers that the predicted impact of the Development
would not exceed a certain level.
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Figure 1. Development Location
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